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AN ORDINANCE OF THE COUNTY OF BEAUFORT, SOUTH CAROLINA, TO AMEND
THE BEAUFORT COUNTY ZONING AND DEVELOPMENT STANDARDS ORDINANCE.
ADDING A NEW ARTICLE: ARTICLE XVII. TRANSFER OF DEVELOPMENT RIGIITS (TDR).

Adopted this 13 th day of June, 20 II.

OUNTY~NC~L / BEAUFORT COUNTY

BY: I.tn,t/<I- '( Jl¢j
Wm. Weston J. NeWlon, Chairman

APPROVED AS TO FORM:- ---

ATTEST:

c;£. 30-"~ rL~.ll,
Suzanne M. Rainey, Clerk to Council

First Reading: May 9, 20 II
Second Reading: May 23, 20 II
Publk Hearing: June 13, 201 I
Third and Final Reading: June 13.20 II
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Be.wfort COllllt)' Zoning and Dcvclopmcnt Standards Ordinancc

Article XVII. Transfcr of Dcvelopmcnt Rights

Scc. 106-3298. Purpose

The purpose of the Transfer of Development Rights (TOR) program is to support County efforts
to reduce development potential near the Marine Corps Air Station Beaufort (MCAS~Beaufort)
and to redirect development potential to locations further from the Air Station, consistent with
the Beaufort County Comprehensive Plan. This preferred development pattern is intended to
reduce hazards associated with aircraft operations near MCAS-Beaufort in a way that respects
the rights of property owners and utilizes a free market system to achieve planning objectives.
The TDR program is also intended to work in concert with other regional, County, and local
programs that promote good land use planning and to facilitate inter-jurisdictional cooperation
between Beaufort County, the Lowcountry Council of Governments (LOCG), the City of
Beaufort, and the Town of Port Royal.

Sec. 106-3299. Definitions

The following words, tenns and phrases, when used in this article, shall have tlte meanings
ascribed to them in this section, except where the context clearly indicates a different meaning:

Affordable HOI/sing Units means dwelling units that comply with Article IX (Affordable
Housing Incentives) of the Zoning and Development Standards Ordinance.

Air Ins[allarions Compalible Use ZOJle (AICUZ) means the area surrounding MCAS - Beaufort
as identified in Appendix A I (Airport Overlay DistrictiMCAS - Beaufort)

AICUZ Bllffer means the quarter-mile area surrounding the AICUZ for MCAS - Beaufort.

Baseline Density means the maximum density allowed on a Receiving Area property under
baseline zoning and applicable overlay districts without participation in the TOR program.

Baseline Zoning means the zoning in effect on a receiving area property as of the adoption of this
article (insert date).

Cash In-lieu means the fee rate identified by Beaufort County that can be paid for increased
density above Baseline zoning.

7VR BOllk means an intermediary authorized by Bcaufort COUllty to act on its behalfin the TOR
Program.

TDR Certijicate means the official docllment issued by the County identifying the number of
TORs owned by the holder of the TOR certificate.
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lDR Option means the option of a Receiving Area property owner to incrcase density above
baseline zoning through participation in the TOR Program.

lDR Program means the rules and requirements of this article for the transfer of development
rights from Sending Areas to Receiving Arcas.

7DR Receiving Area means properties on which upzonings trigger the establishment of the TOR
overlay district.

ID/? Sending Area means areas within unincorporated Beaufort County that are eligible to sell
TDRs.

II/termedimy means any individual or group, other than a Sending Area landowner or Receiving
Area developer, which buys and sells TORs.

Sec. 106-3300. Voluntary Nature of Program

The participation ofpropcrty owners in the TOR program is voluntary. Nothing in this article
shall be interpreted as a requirement for Sending Area property owners to sell TORs, for
Receiving Areas property owners to purchase TORs, or for any property owner or County
resident to otherwise participate in the TOR program

Sec. 106-3301. Establishment ofTDR Sending and Receiving Areas

(a) Sending Areas. TDR Sending Areas shall include all propeJ1ies within unincorporated
BeaufoJ1 County that are:

(I) Located within the Airport Overlay District and AICUZ BufferJor MCAS-Beaufort; and

(2) Zoned Rural (R), Rural Residential (RR), Rural - Transitional Overlay (R-TO), Rural
Residential - Transitional Overlay (RR-TO), or Suburban (S).

(b) Receiving Areas.

(I) TOR Receiving Arcas shall include all properties within lmincorporated Beaufort County
that arc located:

a. Outside of Airport Overlay District for MCAS-Beaufortand the AICUZ Buffer; and

b. Within the boundaries of Port Royal Island.

(2) The cities of Beaufort and Port Royal may also participate in the TDR Program by
designating TDR Receiving Areas and submitting a complimentary ordinance and
interjurisdictional agreement
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Sec. 106-3302. TDR Bank

(a) Pwpose. The County may choose to contract wilh an outside agency, hereto referred to as
a TOR Bank, 10 assist or manage TOR program administration, buying, holding, and selling
TORs as well as perfonning other functions as directed by the County Council. The purpose of
the TOR Bank is to facilitate a well· functioning TOR market by pcrfonning these tasks. The
County is ultimately responsible for managing and administering the TOR program and the TOR
Bank.

(b) TOR Balik Description.

(I) The TOR Bank is an inlcmlcdiary specifically authorized by the County Council to
pcrfonn functions assigned to it by agreement by the TOR Bank and the County Council.
These functions may include the acquisition and sale of TORs as well as TDR program
promotion and facilitation.

(2) The County Council is not required to fonn a TOR Bank. The County Council may
instead clcct to use County personnel to perfonn TOR Bank functions.

(3) The establishment ofa TOR Bank shall nOI preclude direct buyer-seller transactions of
TDRs.

(c) TDR Purchase Priorities. The TOR Bank will prioritize the purchase of TORs from small
landowners over large landowners in the following way:

(I) The TOR Bank will purchase TOR Certificates from Sending Area landowners based on
the number of TORs they hold, fTom smallest to largest. Landowners with one TOR will
be bought out first, followed by landowners with two or more TORs.

(2) The TOR Bank will establish a time window during which it will accept letters of interest
from Sending Area landowners. AI the close of the time window, the TOR Bank will
create a rank-order list of sellers whose TOR Certificates it will buy.

(3) The TOR Bank will purchase TOR Certificates starting at the top of the list from
landowners who have TOR Certificates. For example, if the landowner at the top of the
list does not have a TOR Certificatc, the TOR Bank will go down the list until it reaches
a landowner with TOR Certificates.

(4) Notwithstanding this prioritization, this subsection shall not prevent a specific funding of
a purchase outside of this prioritization on a case by case basis when requested by a
funding entity or organization.

(d) TDR Bank Operatioll. The duties and operating procedures of the TOR Bank, if
cstablished, shall be specified in an agreement between the TOR Bank and the County Council.
These procedures shall reflect the TOR program goal of reducing development potential within
Sending Areas.
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Scc. 106-3303. Transfcr of Dcvclopmcnt Rights (TOR) Ovcrla)' District

(a) Pwpose. The purpose of the Transfer of Development Rights (TOR) overlay district is to
allow Receiving Area properties to exceed Baseline Density through compliance with TOR
program requirements.

(b) Establishment olTDR Overlay Districts. TOR overlay districts shall be established
concurrently with the approval of any rezoning that increases residential density or commercial
intensity potential within a TOR Receiving Area. As pm1 of the rezoning, the new zoning
designation shall include a TDR overlay district suffix indicating the need to comply with TDR
Program requirements in the event that the property owners choose to use the TDR Option and
exceed Baseline Density.

(c) Rezoning Procedure.

(I) Establishment of a TOR overlay district shall occur as parI of the County's standard
rezoning process and shall not require separate application or approval procedures. The
approval or denial ofa TOR overlay district shall be dependent upon the approval or
denial of the requested zoning district.

(2) The TOR overlay district does not affect County procedures for placing conditions on
rezoning approvals to implement County plans and policies. The TOR program does not
affect the authority of the County to initiate amendments to the Zoning and Development
Standards Ordinance or County procedures for responding to rezoning applications
submitted by property owners

Sec. 106-3304. TOR Ccrtificatcs

(a) General. A TOR Sending Area property owner may choose not to participate in the TOR
Program or, altematively, may choose to participate by applying for a TOR Certificate.

(b) TDR Certification Application Submilfal. Review, alld Issuance.

(I) To request a TOR Certificate, a property owner shall submit to the Planning Department
an application that includes the infonnation and materials required by the County for
TOR Certificate applications, together with all required application fees.

(2) The property owner shall submit to the Planning Departmcnt proof of clear title of
ownership. The application shall include written approval oCthe TDR Cel1ificate
application from all holders of liens on the subject property.

(3) TOR Certificate applications shall include draft easement language as required by
Section 106-3306 (Sending Area Easements). At the property owner's option, this
easement may preclude one, some, or all of the allowable TORs not foregone by previous
TOR casements or similar deed restrictions.

Page 5 of 10



(4) The Planning Department shall calculate the number of allowable TORs for a Sending
Area property llsing the methodology describcd in Section 106-3305 (Calculation of
TORs in Sending Areas).

(5) Upon recordation of the easement, the Planning Director shall issue a TOR Certificate
documenting the number of TORs generated by the recorded casement, the scrial
numbers of all TORs created by the casement, the Sending Area that generated these
TORs, the identity of the property owncr!certificnte holder, and any other documentation
rcquired by the Planning Director. For purposcs of this program, only TOR Certificates
issued by the Planning Director shnll be available for sale to a Rcceiving Site developer
or to any intcnncdiary.

(c) Sale alld Trackillg of1DRs.

(I) Once n Scnding Area property owner receivcs a TOR Certificate, the property owner may
sell or givc one, some, or all ofthc TORs documcntcd in that TOR Certificate directly to
the developer ofa Receiving Sitc property or to any intenncdiary.

(2) In accordance with procedures approved by the Planning Dircetor, upon the sale or gift of
any or all TORs, tbe holder of a TOR Certificate shall notify the Planning Director, who
will void the original TOR Certificate and issue one or more ncw TOR Certificates
documenting thc new owners of the TORs.

(3) Thc Planning Oircctor shall maintain a TOR registry, publicly acccssible via thc internet,
documenting current TOR Certificate holders and the serial numbers of the TORs
contained within all TOR Certificates. The Planning Director shall develop and
implcmcnt procedurcs to enSlJre that the transfcr process is accurate and transparent.

(4) The property owncr holding a TOR Certificate may sell his property reflecting the
reduecd development potcntial resulting from the participation in the TOR program; or
may tum in the TOR Certificate to restore the dcvclopment potcntial on thc property prior
to the sale of the property.

Sec. 106-3305. Calculation ofTDRs ill Sending Areas

(a) McrllOdology.

(I) The Plnnning Department shall calculate the number of allowable TORs for a TOR
Sending Area property using the methodology for calculating residential use capacity of a
pnrcel as outlined in Table 106-1815(1). The calculntion shall be based on the baseline
zoning classification, not 011 the limitations, if [lny, imposed by the airport overlay
district.

(2) When 50 percent or more of a parcel is located within a Sending Area, the calculation of
maximum allowable TORs shall be based on the entire land area of the parcel.
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(3) The maximum number of allowable TORs shall be the pel111itted dwelling units minus
any reduction in this calculation created by the recordation of previatiS TOR easelllcnts or
similar deed rcstrictions.

(4) The maximum pennitted density shall be reduced by one TOR for each existing dwelling
unit to remain on the property. The Planning Director shall develop and implement
procedures, irncedcd, to dctennine the TOR allocation to reflect existing non~

confonning or non-residential improvements.

(b) Fractional Del'e/opmel1t Rig/liS. Any fractional development right exceeding 0.5 shall bc
rounded up to the ncarest whole number. Only whole TORs shall be isslled and sold.

(c) Appeals. The Planning Director's calculation of allowable TORs may be appealed to the
ZaOA in a manner consistent with Articlc III, Division 6 (Appeals).

Scc. 106-3306. Sending Arca Eascmcnts.

(a) Maximum Residemial Densi~v. Owners of TOR Sending Area properties that choose to
participate in the TOR program shall record an easement that reduces the penllitled residential
density by one, some, or all allowable TORs on the property.

(b) COIlI/IY Review. The Planning Oepartmellt and County Attol1ley shall review and approve
easement language as part of its review ora TOR Certificate application as specified in Section
106-3304.

(c) Reqllired Langllage. At a minimulll, casements shall specify the following infonnation:

(I) Serial numbers for all allowable TORs to be certified by the Planning Department for the
parcel.

(2) Written consent of all lien holders and other parties with an interest of record in the
sending parcel.

(3) At the request of the property owner, a reversibility clause ean be included to allow for
the removal of the casement if the property owner does not sell the associated TOR
certificates, chooses to not participate in lhe TOR program, and retllrns all TOR
certificates to the County Planning Department within an allotted time period. All TOR
Certificates issued to a property partially within the TOR Sending Arca as allowed by
Section 106-3304 (TOR Certificates) may only be reversed together at the same time and
shal1 not be unbundled.

(4) A statcment thaI thc eascment shall be binding on successors in owncrship and shall run
with the scnding parcel in perpetuity.
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(d) Easemellf l\4olliroring and En/orcement. The County shall be responsible for monitoring
of easements or may select any qualified person or organization to maintain the easements on its
behalf.

Sec. 106-3307. Development Options within TDR Overlay District

(a) Baseline Developme11l Option. Owners of properties within a TOR overlay district may
choose to not participate in the TOR Program and to develop the property at or below the
Baseline Density. Properties developed under this option shall be subject to the requirements of
the baseline zoning district before the property was upzoned and_received the TOR overlay
district designation as well as all applicable development standards and procedures specified in
the ZDSO.

(b) TDR Del'elopme1l1 Option. In addition to the requirements imposed by the underlying
zoning district. developers who choose to excecd Bascline Density within a TOR overlay district
shall satisfy TOR requirements in the following ways:

(I) One TOR shall be retired for every three dwelling units of residential development in
excess of baseline density.

(2) One TOR shall be retired for every 5,000 additional square feet of commercial
development beyond the maximum pennitted by the baseline zoning.

(3) Developers have the option of paying cash in lieu of each TOR that otherwise would be
required in an amount specified in the County Fee Schedule.

Sec. 106-3308. Exceptions to the TDR Requircmcnt.

(a) Affordable Housing Projects. Affordable Housing Units shall not be counted when
calculating the extent to which a proposed development project exceeds baseline density.

(b) Commercial Dellsity. The County may approve an additional 250 square feet of
commercial development for each proposed residential unit that is part ofa traditional
neighborhood development without the lise afTORs. This exception is intended 10 promote
mixed-usc, traditional neighborhood developments in a manner consistent with the goals of the
TOR program.

(e) Indllstrial Developmem. Industrial dcvelopmcnt shall be excluded from the TOR
requirement. However, in order to be excluded from the TOR requirement, industrial
development must be proposed in such a way that its noor area can be easily calculated
separately from any other uses.

Sec. 106-3309. TDR Compliancc

(a) Purchase Price. All TOR Certificate purchase prices shall be open to negotiation between
the buyer and seHer, except that public funds shall not be used to purchase TORs for an amount
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greater than their market value. The TDR Bank shall publicly post and update the dates and sale
prices of all TOR Certificate transactions.

(b) Timing o/Compliance. A Receiving Area property owner shall transmit TOR Certificates
containing the required number of TORs, or make a cash payment in lieu of TORs, before final
subdivision plat approval of a project involving land division or prior to final development plan
approval for a project that does not involve land division.

Sec. 106-3310. Development Project Procedures

(a) ldellIific(llion of7DRs. Project applicants that propose to exceed baseline density in a
TOR overlay district shall acknowledge in all official development applications the number of
TORs that must be retired prior to final project approval.

(b) Final Approval. The Development Review Team shall grant final approval of a project
utilizing TORs for additional development only after the applicant has transmitted TOR
Certificates containing the required number of TORs to the Planning Department or has made the
required cash in lieu payment. The serial numbers of all TORs to be retired for Receiving Area
projects shall be recorded on the final plat or the development penni!.

Sec. 106-3311. In-Lieu Payment Option

(a) General. The developer ofa property in the TOR overlay district who chooses to exceed
Baseline Density may satisfy TOR requirements through a cash in-lieu payment rather than, or in
combination with, the retirement of TORs.

(b) Fee AmOIlI/I.

(I) The fee amount simi I be established by the County Council.

(2) The Planning Director shall submit an annual report on the TOR program to the Rural
and Critical Lands Board, the Beaufort Counly Planning Commission, and County
Council. The annual reporl shall include recommendations on potential changes 10 the
cash-in-lieu amount. This recommendation shall reOecl changes in the assessed value of
Sending Area properties, actual TOR sales prices experiences, and general real estate
trends.

(c) Use 0/Revel/lie.

(I) Revenue from cash in-lieu payments shall be applied exclusively to the TOR prob'Tam
unless the potential supply of TORs has been depicted and/or Sending Area landowners
decline to sell their TDRs at full market value. In this event, the County Council may
choose to expand the TOR program by adopting additional TOR Sending Areas.

(2) Other than TOR acquisition, revenue from cash in-lieu payments shall only be used for
costs incurred in administering the TOR program, including but not limited to facilitating
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TDR transactions, preparing/recording TDR casements, monitoring/enforcing easements,
and maintaining records.

(3) The County Council may authorize County staff to use cash-ill-lieu proceeds in
accordance with procedures adopted by the Council. Alternatively. ifthc County Council
chooses to enter into an agreement creating a TOR Bank, the Council may transmit cash
in-lieu procecds to the TOR Bank for the purposes specified by agreement betwcen the
Council and the TDR Bank. This agrecment may direct the TOR Bank to combine the
cash in-lieu proceeds to create a general TOR acquisition fund. All TORs purchased with
such a general TOR acquisition fund shall be offered for sale to Receiving Area
developers.

(4) The TDR program may operate with federal or other land preservation programs.
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RESOLUTION SUPPORTING BEAUFORT COUNTY'S IMPLEMENTATION OF A
PILOT TRANSFER OF DEVELOPMENT RIGHTS PROGRAM FOR THE AREA

SURROUNDING MCAS BEAUFORT

WHEREAS, Marine Corps Air Sialion Beaufort ("MCAS Beaufort") is a major contributor
to the well-being' and economic prosperity of the citizens in and surrounding Beaufort
County; and

WHEREAS, the mission of MCAS Beaufort requires certain actions which, by their
nature, generate sounds that can be heard outside the perimeter of MCAS Beaufort;
and

WHEREAS, certain patterns of development, construction, and subsequent uses, if
located near MCAS Beaufort operational zones, have the potential to increase the
number of persons who may find such sounds undesirable and, therefore, lead to
complaints about such sounds; and

WHEREAS, such patterns of development, construction, and uses are often referred to
as encroachment; and

WHEREAS, encroachmenl has the polenlial to significantly impacl the effective
performance of its mission by MCAS Beaufort; and

WHEREAS, it is in the best interest of the citizens of Beaufort County and the citizens of
the United States of America that MCAS Beaufort perform its mission in an efficient and
effective manner; and

WHEREAS, in December 2006, the Beaufort Counly Council adopted land use
regulations as part of the Beaufort County Zoning & Development Standards Ordinance
(ZDSO) thai discourage encroachment by limiling the type and density of development
that can occur within MCAS Beaufort operational zones; and
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WHEREAS, Beaufort County, the City of Beaufort, the Town of Port Royal, MCAS
Beaufort, the United States Department of Defense, and the Lowcountry Council of
Governments have cooperated in a study to establish the framework for a Transfer of
Development Rights (TDR) program to voluntarily further reduce development potential
near MCAS Beaufort and to redirect development potential to locations outside MCAS
Beaufort operational zones; and

WHEREAS, this preferred development pattern is intended to reduce hazards
associated with aircraft operations near MCAS Beaufort in a way that respects the rights
of property owners and utilizes a free market system to achieve these planning
objectives; and

WHEREAS, on January 28, 2011, the Northern Regional Plan Implementation
Committee voted to forward the TOR Study to the jurisdictions' respective Planning
Commissions and County Council for consideration; and

WHEREAS, on March 21, 2011, the Metropolitan Planning Commission voted to
recommend that the Beaufort County Council approve an amendment to the ZOSO to
establish a TOR pilot program for the area surrounding MCAS Beaufort and that the
municipalities consider passing a resolution of support for the establishment of the TOR
pilot program

NOW, THEREFORE, BE IT RESOLVED, that the Council of the Town of Port Royal
does hereby state its support for the development and implementation of a pilot
Transfer of Development Rights (TDR) Program by Beaufort County for the area
surrounding MCAS Beaufort.

Dated this 8'h day of June 2011.

Samuel E. Murray
Mayor

Approved:

~(,Iy)~
Requested:

Attesl:

, 'l~o.. g f~i=~-'\,~
Tanya L. l2llyne 0
Municipal Clerk
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RESOLUTION SUPPORTING BEAUFORT COUNTY'S IMPLEMENTATION OF A
PILOT TRANSFER OF DEVELOPMENT RIGHTS PROGRAM FOR THE AREA

SURROUNDING MCAS BEAUFORT

WHEREAS. Marine Corps Air $lation Beaufort ("MCAS Beaufort") is a major
contributor 10 the well-being and economic prosperity of the citizens in and surrounding
Beaufort County; and

WHEREAS, the mission of MCAS Beaufort requires certain actions which, by their
nature, generate sounds that can be heard outside the perimeter ofMCAS Beaufort; and

WHEREAS, certain patterns of development, construction, and subsequent uses, if
located near MCAS Beaufort operational zones, have the potential to increase the number of
persons who may find such sounds undesirable and, therefore, lead to complaints about such
sounds; and

WHEREAS, such patterns of development, construction, and uses are often referred to
as encroachment; and

WHEREAS, encroachment has the potential to significantly impact the effective
performance of its mission by MCAS Beaufort; and

WHEREAS, it is in the best interest of the citizens of Beaufort County and the citizens
of the United States of America that MCAS Beaufort perform its mission in an efficient and
effective manner; and

WHEREAS, in December 2006, the Beaufort County Council adopted land use
regulations as part of the Beaufort County Zoning & Development Standards Ordinance (ZDSO)
that discourage encroachment by limiting the type and density of development thai can occur
within MCAS Beaufort operational zones; and

WHEREAS, Beaufort County, the City of Beaufort, the Town of Port Royal, MCAS
Beaufort, the United States Department of Defense, and the Lowcountry Council of
Governments have cooperated in a study to establish the framework for a Transfer of
Development Rights (mR) program to voluntarily further reduce development potential near
MCAS Beaufort and to redirect development potential to locations outside MCAS Beaufort
operational zones; and

WHEREAS, this preferred development pattern is intended to reduce hazards associated
with aircraft operations near MCAS Beaufort in a way that respects the rights of property owners
and utilizes a free market system 10 achieve Ihese planning objectives; and

WHEREAS, on January 28, 2011, the Northern Regional Plan Implementation
Committee voted to forward the TDR Study to the jurisdictions' respective Planning
Commissions and County Council for consideration; and



WHEREAS, on MllTCh 21, 201 I, the Seaufor1··Port Royal Metropolitan Planning
Commission voted to recommend that the SeaufOr1 County Council approve an amendment to
the ZOSO 10 eSlablish a TDR pilot program for the area surrounding MCAS SeaufOr1 and that
the municipalities consider passing a resolution of support for the establishment of the TOR pilot
program.

NOW, THEREFORE, BE IT RESOLVED, that the Beaufort City Council does hereby
state its support for the development and implementation of a pilot Transfer of Development
Rights (TDR) Program by Beaufort County for the area surrounding MCAS Beaufort.

A«es1:(SEAL)

IN WITNESS THEREOF, I hereunto set my han and caused the Seal of the City of Beaufort
to be affixed this 24th day of May, 2011.

2
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EXECUTIVE SUMMARY

Th~ LO';\'country' Council of Gov~mm~ms (LeOG) is ';\'orking with Ik1Ufon

County, th~ City of Beaufon, and the Town of Pon ROyJllO plan and initi

ate:l Transferable O~vclopment Rights (fOR) progr.:l.m. This TOR program

will focus on ways to :lllcvi:llC de\'dopment pressure around the to.hrine

Corps Air St:ltion and encourage fUlUre growth in design;ucd receiving :lre:lS.

Seed funding touiing 5500,000 is a\':lilable from the feder.:l.1 and stale govern·

ments.

After more than a year of working with the Joint Land u~ Study OLUS)

T«hnical CommineiC and twO rounds of meetings with stakeholders, the

community, and the Nonh Ik:lufon Regional Plan Implementation Commil'

lee, this repon makes riCcommendations to the CounlY. the CilY, and thiC

Town for criCating :lnd implementing the Marine Corps Air Station (MCAS)

TOR Program. Tlit'se recommendations represent the first pha~ of the

MCAS TOR Program, as more recei\'ing :lreas could be added in the future.

If successful, the MCAS TOR Program structure could form the basis for a

broader TOR program in the North Beaufon Regional PI;U1 area.

£5-1. Sel/dillg (Il1d Receiving Areas

In a TOR program, areas protected from development are known as Mscnding

areas," while areas to which devclopmcnt righI'S arc transferred arc known as

~receiving areas." Landowners in the sending area arc permitted to sell dcvel·

opmcnt rights to developers in the receiving areas. [rechnically, sending-area

landowncrs arc issued MTOR Ceniricatcs," which they may sell 10 receiving·

area de\·clopers.) Under this system, landowners re<ei\'c compcns:ltion for

the value of the forq;one clc\·elopmenl.

The sending·ar~ parcels have been identified as residential land uses within

the Air Installation Compatibility Use Zone (A1CUZ). 1o.'lost of this land is

7.oned Rural (I dwelling unit per 3 acres, or Idu/3ac) or Rural Residential (1.2

dulac), though some is z.oned Suburb:ln. Some RUr.:l.1 Residential propeny

10C3led in Accident Protection Zones 28 (I dulac) and 3 (I du/3 :lc) lost de·

velopment potential in the AICUZ zoning.
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It is estim:lled that the sending area contains 928 remaining devdopment

rights and 475 devclopmeOl rights lost to the AlCUZ zoning, for a toul of

1,403. More than 100 of these development rights are located on twO lalle

parcels zoned Suburban that straddle the sending area near Habersham.

Five recei\'ing areas are recommended in Beaufon Count)'. These are:

1. Seabrook Area (Beaufon County)

1. Clarendon Road Area (not including Clarendon Plantation)

3. Laurel Bay Road Area (not including federal land)

4. Cherokee Farms Road Area (Beaufon County)

S. Banery Creek High School Area (annexation area for the City of

Beaufon).

Additional receiving areas in the City or the Town could be added later, al

though this would require the drafting of interlocal agreements berween the

jurisdictions.

£5-2. MltIltlgtlllttll

Successful TDR Program managemelll will require the County to clearly ar·

ticulate four different roles for different agencies and organizations and for.

mally designate an entity to undertake those roles. These are:

1. Regubtor and Administrator (Beaufort Coullty Planning)

Because the TOR Ordinance is a bnd use regubtion, Beaufon Count)' Plan·

ning should be d(.'Signated as the administrator of the program. County Plan·

ning would be responsible for issuing TOR Cenificates to sending.area bnd·

owners; approving conservation easements on sending-area land; :md condi·

tioning approval of projects that exceed Baseline Density in receiving areas on

the acquisit'ion of TOR Cenificates or pa)'mem of a cash in-lieu fee.
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2. Information Clearinghollse (Beaufort County PI:mning)

In addition, a database of all TOR Certificates issued and all transactional in

formation must be maintained in a ccmrallocation and available online. We

recommend this function be assigned to Beaufort County Planning, though it

could be transferred to the lowcountry Council of Governments if and when

the TOR program becomes interjurisdietional.

3. TOR Bank

The County will have $500,000 in State and federal funds available as seed

money and this report also recommends that the County provide an in-lieu

fee option for receiving-area developers. Therefore, the County must desig

nate an entity as the administrator or "banker" for these funds, empowered to

engage in transactions to buy, sell, and hold TOR Certificates. Such a TOR

Bank can help establish the market at the beginning and smooth it out over

time. The County could serve as banker, but this is not recommended as the

County is also the administrator of the TOR Ordinance, a regulatory pro

gram that could affect TOR Certificate values. A private banking emity

could also serve tbe role of the Bank, but this arrangement might create trust

and transparency issues. Therefore, we recommend that the County desig

nate a credible nonprofit as the TDR Bank.

4. E.1scment Holder

When TOR Certificates are severed from sending-area property through sale,

an entity will have to hold the resulting easements. We recommend that the

County designate a credible nonprofit land truSt such as the Beaufort County

Open land Trust as the casement holder.

In addition to the above roles, private landowners, developers, and real estate

investors should be encouraged to play an active transactional role. The

County should consider working with the TOR Bank, Beaufort County

Open land Trust (BCOl1), and other entities to provide small landowners

with assistance in participating.
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In addition to the management roles described above, Ihis repon also contains

recommendations on several TOR mechanisms required for Ihe program 10

succero. These mechanisms include the following:

I. De\'dopment Rights :lIld TOR Cert'ific:ncs

Sending-area landowners hold "De\-e1opment Rights" - the right to build

dwellings on their propeny_ The right to build one dwelling will ~ual one

Development Right. Th~ Development Rights will be recorded on TOR

Cenificltes issued 10 sending-area landowners. The TDR unific:lIe is the

b:1Sic commodity being bought and sold. TDR Cenificates will specif)'

whelher the Devclopmem Right being recorded exiSIS under AICUZ zoning

or was removed by AICUZ l_oning, though both will be redeemable in the

receiving areas in the same fashion.

2. Transfer Ratios

A transfer ratio is the ratio of Development Rights obt:tined in the sending

area to Development Rights in the receiving area_ For example, a \;} ratio

would mean that a TOR Cenificate representing the right to build one dwell

ing unit in the sending area would be redeemable for} ~bonus~ dwelling \lllits

in the receiving area. Often, a transfer ratio is required to provide both send·

ing- and receiving-area landowners with sufficient incentive to engage in trans·

actions.

\Ve recommend that a I:} transfer ratio be established for residential density

and a r:llio of 1 TDR for 5,000 square feet be established for commercial den

sity III recewing are:u.

3. Sending-Area Development Rights Calculations

Sending.arealandowners are eligible to receive TDR Cenificalcs equivalent to

their Development Rights - that is, the unused development potential on

their propeny under currem zoning, plus Ihe unused development potential

removed by Ihe AICUZ zoning (if any).
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Development rights will be based on a "net density~ or "gross density" basis

using lhe calculation instructions in the Beaufort County Zoning and Devel

opment Standards Ordinance (Chapter 106, Article VIJ, Division 2 of the

County Code). Any landowner with a Lot of Record will be awarded a De

velopment Right even if their lot is small.

4. Use of TOR Certificates in Receiving Areas under Current Zoning

Receiving-area developers seeking an upzoning must usc TDR Certificates (or

else pay a cash in-lieu fee) for any residential development project in excess of

lhe current baseline zoning density. This will he an interim system until the

North Beaufort Multijurisdictional Form·Based Code is adopted. Developers

will be required to purchase the TOR Certificates or pay the in-lieu fcc either

prior to subdivision approval in the case of land division, or prior to issuance

of an occupancy permit when land is not subdivided.

5. Usc afTOR Certificates in Receiving Are3S under Form-Based Code

The North Beaufort Multijurisdictional Form-Based Code is still under

preparation. However, as it is currently contemplated, this Code will serve as

a beller "fit" for implementing the TOR Program.

The draft work products regarding the form-based code assume a concentra

tion of development in the receiving areas into one village (Cherokee Farms)

and three hamlets (Seabrook Area, Laurel Bay Road Area, and Banery Creek

High School Area). The code will specify a range of densities in each of these

four areas (most likely between 7 and 13 !let dulac for the hamlets and vil

lage). Once the code is adopted, receiving-area developers will simply be re

quired to acquire TOR Certificates (or pay the in-lieu fcc) to obtain any den·

sity above the low threshold. This will require minor changes in the TOR

Ordinance to focus receiving areas on the village and hamlels and to change

the Baseline Density in the Ordinance from the current density permiued to

these other levels.
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6. Sening TOR Prices and Cash In·Lieu Fee

The TOR Bank will have to set prices to purchase TOR Cenificates. In addi·

tion, this report r«ommends that the County set (and annually update) a

cash in-lieu fee that r«eiving-area de\·e1opers can pay instead of buying TOR

Cenificues, thus providing developers with more options.

The cash in·lieu fee is a receiving.area ahernative 10 purchasing TOR certifi.

cates. This option would streamline the process {or developers to purchase

TOR cenificues. The cash in-lieu fee should be set to the aver.tge price {or

TOR and the fee can be changed annually withoul an amendment to the

TOR Ordinance. Revenue gener.tted {rom the cash in-lieu free would be used

by the TOR Bank to buy TOR Certificates.

In each case, we recommend Ihal a methodology of ;<bdore/aher" appr.tisals

be used. Appr.tis:l.ls should be commissioned to estimate property value b(...

fore and after development rights are removed. The TOR Bank will be re

sponsible for paying for appraisals for its transactions, unless a landowner

chooses 10 pay for a differellt appraisal. Direct buyer.seller exchanges do nOl

require an appraisal.

The TOR Bank should \lSe beforelafter appraisals to set the price on individ·

ual transactions, while the County should usc several illustrative before/after

appraisals to establish the price for the fee. If the TDR Bank has done several

appraisals, the County could use those appraisals to set the fee.

The County could set the k'C at the average appraisal price or below. A lower

price will encourage receiving-area developers to pay the fcc rather than buy

TOR CertificHes, but might not raise enough funds {or Ihe TOR Bank to

purchase a proportional number of development rights.

It should be noted th:n the TOR Bank will likely have to reslnCI use o{ {ed

enl funds only 10 non-AICUZ development rights bur could use State or cash

in-lieu funds to purchase development rights lost to the AICUZ zoning.

Again, both would be equally redeemable in receiving areas.
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The TDR Bank may adopt a policy that would require it to purchase TDR

Certificates from small landowners first. This would be based on a rank

order list of interested landowners, ranked by the lowest to highest number

of development rights per landowner.

Thus, receiving-area developers would have the option of buying TDR on the

open market, buying them from the TDR Bank, or paying the cash in-lieu

fee.

An annual TDR Bank report wil1 be provided to the Northern Beaufort

County Implemelltation Committee and the Beaufort County Council.

7. Receiving-Area Developer Incentives

Adequate incentives and benefits arc necessary for developers to buy TDRs

for development projects in receiving areas. The following developer incen

tives arc included in the Implementation Plan:

• The in-lieu fee would reduce the time required to find and buy TOR Cer

tificates.

• Under current zoning, requiring TOR for any upwne would encourage

developer participation in the program.

• Under the form-based code, requiring TOR to develop above the lowest

density threshold for each transect would encourage developer participa

tion in the program.

• TDR Certificates would he due late in the development process to reduce

holding COSts. In the case of land subdivision, TOR should be required

prior 10 final subdivision approval; in the case of multifamily and infill

projects, TOR should be required prior to the issuance of occupancy per

tllllS.

• Developers could buy TDR directly from sending.area landowners with

out appraisal, based on negotiations with landowners.
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£5-4. ImpJ~m~matjoll 5trat~gy

This repon outlines a series of steps !.he County must undenake to imple

menl the TDR Program. These steps are:

1. Adopt TOR Ordinance

2. Esublish an Administrative Mechanism in the Planning Dcpanment

for the TOR Ordinance

3. Esublish an Information Clearinghouse in the County Planning Dc-

p;tnment

4. Set the Cash In-Lieu Fee

5. Designate the Easement Holder and TOR Bank

6. Outreach 10 Landowners and Other Private Market Players

7. Issue TOR Cenillcates 10 Sending-Area Landowners

8. Monitor Market Operations and Approve Projects with TOR

9. Evaluale Program Performance and Make Adjustments

The Implementation Strategy also estimatcs that thc stanup administrativc

COSt to County Planning will be 550,000, and the annual administrative COSt

for the TDR Bank should nOl exceed 10% of the total TOR transaction values

for thai year. The TOR program will be sclf-supportive through adminislra·

tive fccs on TOR Certificate applications, casements, and TOR Certificatc

transfers.

£5-5. Appel/dices

This report also contains four appendices.

• Appendix A identifies possible receiving areas in the City of Beaufort and

Ihe Town or Pon Royal.

• Appendix B covers legal issues associated with the MCAS TOR Program.

• Appendix C identifies possible additional runding sources for the pro>

gram.

• Appendix D is the proposed TOR Ordinance.
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INTRODUCTION

Throughout the United St:ltes. the twin pressures of urbanization :md land

conscrv;ttion arc often strongly at odds. In recent years. interest has grown in

programs that usc thl' real est:lte market to transfer development and conserve

land; these programs are called transferable developml'nl righu (fDR) pro

grams. Thl' concept of transferable development rights was first proposed

and implemenl~ in the 19605. and is now in use in more than 200 different

communities in the United Slates.

TOR programs allow propeny owners :I chance to voluntarily record a de

velopment-restricting easement in return for compens:l.tion through Ihe sale

of th:lt foregone development potential. In turn, this compensation is gener

ated when development potential is sold in are:ls targeted for development.

Restricted are:ls are known as "sending :lreas,B while preferred or largeted

areas :Ire the "receiving :lreas." Landowners in the sending :lre:l :Ire permitted

to sell Ihe "right to build" to l:lndowners in lhe receiving area. Under this

system, l:lndowners receive compensation for the value of the foregone devel

opment.

The Lowcountry Council of Governments (LCOG) is working with Beaufort

County, the City of Beaufort, and lhe Town of POrt Royal to plan :lnd initi

ate a TOR program. This TDR program will focus on ways to provide in

centives for residents, landowners and businesses that will discournge further

development around the Air Station and encour.tge future growth in other

locations.

A. Keys to Success:

In several years of both crafting and assessing TOR programs throughout the

United Stales, we have found that most successful TOR programs have fivc

proven components. These five proven components of success are:

1. Clear TOR Program Goals

2. 5uit'able Sending and Receiving Sites

3. Adequate Incentiw:s for Sending- and Receiving-Area u.ndowners
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4. liller-Jurisdictional Cooperation and TOR Service Area Size

5. The Use of Banks and Other "Market-Making" Mechanisms

1. Clear Program GO:lls

A TOR program is llot a policy in and of itself. Rather, it is a tool used to

implement a planning policy goal. A TOR program cannot be expected to

bear the entire burden of implementation on its own, but rather must work

in concert with other tools - including open space and land consen'ation

tools to support the vision.

2. Suitable Sending :lnd Receiving Are3s

It is not usually difficult to identify sending areas; indeed, a TOR program

often emerges from a strong political consensus to preserve a certain set of

properties by removing development potential from them. On the other

hand, it can be extremely difficult to identify politically-acceptable receiving

areas because local resistance to increased density is so common.

3. Adequate Incentives for Sending. and Receiving·Area L1ndowners

Financial incentives are the primary tool to get landowners and developers to

participate in TOR programs. Without adequate incentives, a TOR market

simply will not work. Both sending- and receiving-area landowners in tradi·

tional TOR programs are given a voluntary alternative to the conventional

development approval process. Therefore, both sets of landowners must view

the TOR route as a more attractive alternative. For sending-area landowners,

selling development rights must be equally profitable and more feasible than

pursuing development of their property. For receiving.area landowners,

building at higher densities (or building with a TOR-linked commodity bo

nus) must be more profitable and feasible than building under baseline regula

tions. Obtaining permission to build at higher densities by buying TORs

must be more attractive than seeking such permission by any other means. If

both developers and landowners are not simultaneously motivated to partici

pate in a TOR market, the program is unlikely to succeed.
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4. TOR Service Are:a Size

TOR progl'3ms tend to work better economically, :and g:ain more political

:accepunce. when the sending and receiving :areas :arc dose to one :another. In

these situations, the receiving-arC3 residents recognize that they 3re sharing in

the benefit of the land preservation in the sending areas. This is why the ex

amination of the geogl'3phical scope of the TOR program is so important.

5. Using Banks and Other "Market·Making" Mechanisms

It has been our experience that, in many cases, hanks or other mediating insti·

tutions are necessary to even out the TOR market. If market players :are mis

informed or unaw:are, they will not participate in the market in an effective

manner. In addition, land markets frequently do not function in the same

way as other markets. Often there are only a few market players, especially

in undeveloped areas, and frequently those market players do not respond to

typical economic signals.

B. Commullity bJvo/'tJcmclIl

A high level of community involvement will be required for successful im

plementation of the Beaufon Area TOR Program. Key groups that were tar

geted include municipalities, sending-area landowners, and receiving·area

landowners and developers. This project was coordinated through a series of

meetings with the JLUS Technical Committee. In addition, the following

meetings comprise the community involvement strategy for the project:

• Finl ROlllld olumlmll/lilY alld Slakeholder Group Meetings. Sending.area

landowners and receiving-area stakeholders were invited to a presentation

10 learn :loom the TOR, review the TOR progrnm options, and identif)·

goals and objectives for the communit)'.

• S«olld ROlmd 01 Community and Stakeholder Group Meetillgs. A second

prescnl:ltion provided an overview of this Adminislrntive Draft TOR

Implementation Plan, including the recommended TOR hank structure.
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• Policy Committee Mecliug #1. A presentation to the Northern Beaufort

Implementation Committee provided a brief overview of successful TOR

programs, and identified goals and objectives for the Beaufort TOR pro-

gram.

• Policy Committee Mce/iug #2. This meeting discussed the second round of

community outreach and any final changes to the Oraft TOR Implemen

tation Plan, including TOR ordinances and the structure of the bank.

This outreach strategy provides for a highly interactive community involve

ment process, which will result in a collaboralively created TOR Implementa

tion Plan that reOects a \vicle range of input. A letter describing the project

was scm to local landowners and community leaders to participate in Ihe

meetings. The letter included an overview of the project. A graphically

pleasing and informalive brochure Ihat explained successful TOR programs to

community members was also circulated to community members.
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2 SENDING AND RECEIVING AREAS

Any succ~ssful TOR program requires adequate sending and receiving ar~as.

In this (aS~, th~ purpose of the program dictates the sending areas, whil~ the

recommended receiving areas are the result of lengthy analysis :l.nd discussion

with th~ JLUS Technical Committee.

The Air Installation Compatibility Use Zone (AICUZ) restricu dev~lopment

under the Marin~ Corps Air Station (MCAS) flight path. One tool used by

the AICUZ is the cr~ation of three Noise Zones with different allowable den·

sities. Noise Zone 201 permits 2 dwelling unit per acre (dulac), Noise Zone 2b

permits I duhc, and oisc Zone 3 permits 1 duJ3 ac. As will be explained,

in som~ :l.reas these restrictions have removed development potential from

property located inside the AICUZ.

The sending-area parcels have been identified as residential land uses within

the AICUZ. The receiving areas will be located in areas of the County out·

side of the AICUZ. The program could be expanded in the future to include

designated receiving areas locatcd with the City of Beaufort and the Town of

POrt Royal. The Basemap in Figure 1 illustrates the sending and receiving

area boundaries.

A. Scnding Site5

In indentifying the sending area, the team followed three criteria:

I. The sending area should include 311 residential zoned areas under the

AICUZ, except for Planned Unit Development (PUD).

2. Wherever possible, thc sending are3 should not bisect parcels.

3. The sending :trc:t should be compatible with changes to the AICUZ as a

result of planned operation of the F-35B Striker jet.

The sending sites are parcels 'Zoned for Rural, Rural Residential, and Subur·

b3n use and Lots or Record within these zones. Areas where these parcels

exist are shown on the map in Figure I. Some sending sites straddle the

AICUZ boundary. Such parcels 3re included when 50 percent or more of the
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pucd art:a lies v.ilhin the AICUZ. The entire l06-acre Suburban sending

ut:a diStrict shown in Figurc 1 is also includt'd as a sending silc.

This m3p m3Y include some sending sites that do not have devdopment po.

tential ~cau.se the sile is too small to be developed, the m;u:imum allowed

rcsidcntial units h3ve :tlre3dy been buih, or Ihere are environment:tl con

Slr.tinu, such as wctlands, on the site.

The pJ.rcds in thc sending area f:tll into one of several Bcaufon County zan·

ing C2tegOrit:S, bUI mosl are in either the Rural (1 duJ3 3C) or Rur:tl Residen·

tial (1.2 dulac) zones.

II is imponanl to note that the AICUZ zoning affects allowable densities in

Ihe Rural Residential zone. The AICUZ zoning is divided into three 7_ones,

Noise Zones 2a, 2b, and J. There is also an Accident Potential Zone (APZ)

that allows lhe same density as Noise Zone 3. In the AICUZ Noise Zone 28,

Rural Residential properties are reclassified to 1 dulac, a loss of 0.2 dulac for

each parcel. In Noise Zone 3 and the APZ, Rural Residential properties are

reclassified as 1du/3 ac (0.33 dulac), a decline of 0.87 dulac.

A GIS :lnalysis of existing development, underlying zoning, and AICUZ 7.on

ing found:

l. The sending area contained 1,574 development rights before the AICUZ.

2. Approximately 303 uniu exist in lhe sending area.

3. The AICUZ resulted in a loss of 475 development rights, almost all of

them on Runl Residential parcels in Zone 3.

4. Approxim:ltt:l)' 918 development rights remain in the sending arca.

5. Thus, the tOl.l.l number of development righls aV:l.ilablt: ror TDR in the

sending art:a is 1,403 (the ;\ICUZ reduction + the rcmaining de\'e1op

ment rights).

7



LOWCOUNTRY COUNCIL OF GOVERNMENTS

BEAUfORT AREA TOR IMPLEMENTATION STUOY

SENDING ',NO RECEIVING AREAS

These totals include 211 development rights contained on two large parcels

zoned Suburban, which straddle the sending area near Habersham.

The results are shown in Table I and the sites analyzed for development

rights are illustrated in Figure 2. The difference between development rights

lost in the AICUZ zoning and other development rights is an important dis

tinction for program implementation that is discussed in Chapler 3.

B. AICUZ Buffer Zone

Due to ongoing Air Station operation, the receiving areas should not be lo

cated adjacem to thc A1CUZ zone. We drew a lA_mile buffer between the two

and followed the closest parcel lines to match the buffer. This area will allow

extra space for the sending area, and reduce the chances that a receiving area

located too close to MCAS will need to be nipped to a sending area.

Figure 3 shows that overall, a V.-mile buffer prevents small- and medium-sized

parcels from straddling the boundary.

C. TDR Receiving Zones

As part of this project, the tcam cxamined possible receiving areas located in

Beaufort County, the Cit)' of Beaufort, and the Town of Port RoyaL After

considerable discussion at the JLUS Technical Committee, it was agreed that

the program should begin by designating five receiving areas - four in unin

corporated Beaufort Count)', including one that is an annexation area for the

City of Beaufort, and one in the City of Beaufort, with the expectation that

transactions would occur eillircly within Beaufort County. Thus, the draft

TOR Ordinance is intended for adoption by Beaufort County only.
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TABLE 1 TOR SUPPLY ESTIMATE

DR
Zone Classl Pemlitted Total
AICUZ Under E"isting Remain- AICUZDR Possible
Overla}' Zoning Units ing DR Reduction TOR
Ruml Dis-
trict

" 150 21 ,,-I 0 ,3-1
2b 132 " 102 0 '02

} II} 20 '5 0 '5

SublollJl RUflJI '" 76 JJI 0 JJI

Rur.tl Residential Dislritt

2,
m 5' 230 0 no

2b 213 55 132 J7 169

} 471 II' 21 HS -I"
SubtOlal RR '67 226 386 475 861

Suburban District

2, 212 211 0 211

2b 0 0 0 0 0

, 0 0 0 0 0

All Dislricts

2, 6-15 75 575 0 57;

2b 3-15 90 234 J7 271

} 584 1J8 119 '" 557

TotalOwfafl 1,574 JOJ 928 475 1,403
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The receiving areas in Figure I were drawn principally on the following crite

na:

1. The receiving area should not include Lady's Island.

2. The boundaries should be well defined by topographical features that

are easily identified, such as roads and rivers.

3. The receiving areas should be located in unincorporated areas located

non.adjacent to exisling urbanized areas.

lnterjurisdictional transfers to the City of Beaufon and the Town of Port

Royal could be added later. Possible receiving areas in the City of Beaufort

and the Town of Port Royal are delineated in Appendix A.

The selected receiving areas (included in Figure I) are as follows;

t. Seabrook Area (Beaufort County)

This area, located nonh of MCAS Beaufort in unincorporated Beaufort

County, is largely undeveloped, but is identified as a Growth Reserve Sector

(GR-I) and a TOR receiving area in the Comprehensive Plan. A Growth

Reserve Sector is planned for future urbanization, rather than low-density

development.

2. Clarendon Road Area (City of Beaufort)

This part of the City of Beaufort, located north of the Laurel Bay Road Area,

is currently undeveloped land. Similar 10 Seabrook, this area is identified as a

Growth Reserve Sector (GR-t) and as a TOR receiving area in the Compre

hensive Plan. This land is intended for future urbanization, rather than low

density development. This receiving arca does not include the Clarendon

Plantation, which is located in the City of Beaufort.

3. Laurel Bay Road Area (Beaufort County)

This unincorporated area of Beaufort County, is currently a low-density resi

dential neighborhood, although it is designated for moderate density residen-
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tial in the Comprehensive Plan. This receiving area does not include federally

owned land.

4. Cherokee Farms Road Area (Be:mforl County)

This unincorporated area of Beaufort County, located between the Laurel

Bay Road Area and Habersham, is currently undeveloped, but designated for

Urban Neighborhoods/TNOs (G-2). This sector c:tlls for denser. mixed-use

and residential development in walkable "tradition:tl neighborhoods", making

the area a good patenti:tl receiving area for TOR.

5. Battery Creek High School Area (Annexation area for City of Be:tu·

fort)

This unincorporated :trea of BeaufoTt County prim:trily consists of low·

density residential neighborhoods:tnd is designated for moderate density resi

denti:tl in the Comprehensive Plan. The proximity to the BuTton Area and

access to major transportation corridors make this area a good potential re

ceiving a.re.a for TOR. This area is generally nO( :tdjacent to areas that have

been annexed, but it is close to the boundary of Beaufon and Pon Royal in

some cases.
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3 MANAGEMENT

This chapter lays out overall issues associated with sening up 3nd m3naging

the TOR program, including the role that mighl be phlyed by the County

3nd olher players. More detail about how these proc~ should work is in

cluded in Chapter 6, Implement:ttion.

To succeed, 3 TOR program must be man3ged to include the following four

functions:

• Consistent Regulation. The County (and the City and Town if Ihe)'

choose to add receiving areas) must administer the TOR Ordinance,

310ng with their regular zoning ordinances, in a fair and consistent fash

ion. In Beaufon's C3se, this means, among other things, verifying eligibil.

ity for TOR Cenificates and issuing those certificates.

• Transparent Infonnation. Transparent information means information

about market conditions - who the prospective buyers and sellers are and

what recent transactional activity has occurred. Reliable information

about who is eligible for TOR Certificates, who holds them, and what

transactions have occurred must be maintained in a central location by a

credible entity.

• Active Transactional Players. Active transactional players arc required

in order for the program to result in successful TOR transfers. This

group begins with a core set of landowners with TOR certificates and de

velopers who arc building projects, but realtors, brokers and private in

vestors can also participate. In many cases, there is also a designated

TOR "bank" authorized to buy, sell, and hold TOR Certificates.

• Holding of E3sements, Once development rights have been removed

from a sending-area property, the property will be subject to a conserva

tion eascmem restricting future dcvelopmem activity. These casements

musl be held by a truSted and credible organization, which typically is a

land trust.

Each function must be performed by an organization or emit)' assigned 10

play that role. The following discussion describes each role ;md recommends

a course of action in setting up the MCAS TOR Program.
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A. Beal/fort COl/llty's Role as Regulator and Administrator

Because the TDR program is a land-usc regulatory ordinance, the County

must administer the program, just as it administers other zoning regulations.

The most imponam regulatory functions arc:

1. Receiving applications for TDR certificates from sending.area landown·

ers;

2. Issuing those certificates based on the site capacity analysis process de·

lineated in the Ordinance;

3. Approving conservation easements on the sending-area property once the

certificates have been issued; and

4. Conditioning approval of projects in receiving areas that exceed the Base

line Density on either the submittal of TDR Certificates, or payment of a

cash in·lieu fee.

Most of these functions should be perfomled by the County Planning De

partment. Planning will have to interact with other departments on some

matter (for example, the Building Department to ensure that TDR Certifi.

cates are produced or fees are paid).

B. TDR 11l[oml(ltion Clearinghouse

A database of all TDR certificates issued, including information on all trans

actions, must be maimained in a central location by a credible entity. Given

the fact that this program is starting out as a County-only program, the regu

latory agency (Beaufort County Planning Department) should also maintain

the database.

The information clearinghouse can perform a range of functions that increase

the frequency of TDR transactions. The following three types of lists will
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provide information to stimulate the' TOR market. These lists should be

maintained on the information clearinghouse website:

• Inte'rested Part)' list: Provides contact information for interested buyers

and sellers. This list pro,'ides an avenue for direct buyer-to-seller transac

tions.

• Sales Report: Provides information about the number of TOR Certifi

cates sold and the prices paid each year.

• Transaction log: Tracks the ownership cycle of a TOR Certificate, from

the time it is issued to the time it is retired in 3. receiving-site develop

ment.

One unusual aspect of the MCAS program is that the dalab3.se will have to

track the twO different types of TORs - those derived from lhe AICUZ

downzoning and those unaffected by lhe AICUZ downzoning. Functionally,

there is no difference between these two types of TDRs. However, because

federal funds can be used only to acquire TDRs unaffected by the AICUZ

downzoning, they should be tracked separately.

C. TDR Balik

The presence of Stale and federal seed money and the accrual of cash in-lieu

fcc funds means that a pool of money will be available to purchase TOR Cer

tific:ltes, both 31 the beginning of the program and on an ongoing basis. The

County will have to create some mechanism for the expenditure of Ibese

funds.

Although certain administrative functions will always remain at the County

because it is the regulator, it is recommended that the County designate an

entity to serve as a TOR bank to perform trans:lctional functions. Due to the

fact th;u the TOR Ordinance is a land-use regulation being :administered by

the County, and regulatory decisions C3Il affect the transactional marketplace,

regulatory decisions (for example, calculation of how many TORs are avail

able to a certain landowner) should be separated from transactional decisions.
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The Bank would:

• Be designated as the recipient of State and federal seed money in order to

engage in TDR transactions.

• Be designated as the recipient of the County cash in-lieu fee money to en

gage in TDR transactions.

• Be empowered to buy, hold, and sell TDR Certificates in order to stimu

late and ~even out" the market.

• To the extent appropriate, assist sending landowners dear titles and con

duct site capacity analysis.

• Manage casements on an ongoing basis or else convey The easements to

the permanent holder.

• Complete and submit annual repons to the Planning Director.

The operations of the Bank not only help to stimulate and smooth the mar

ket, but they will also have the effect of creating a revolving fund for pur

chase of development rights. Initially, the bank would use federal and State

seed money, and County cash in-lieu funds to buy development rights.

However, these rights would eventually be sold to receiving-area developers,

thus recapitalizing the bank and allowing it to make additional purchases of

TDR Certificates, which will be sold to receiving-area developers, and so on.

In this way, the seed money will be used to create a revolving fund to con

tinually purchase development rights from the sending area.

In designating the emity to serve as the TDR Bank, the County has three

choices:

1. The County government
2. A nonprofit land trust

3. A for-profit priv:lte entity
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There are a number of pros and cons associaled with different entities per·

forming the TOR Bank function. The pros and cons of three differenl op

tions are described below:

• County Go\'ernmenl. The County government ClIl streamline the

management process, especially if it also serves as the easement holder.

However the County ""ill also serve as the regulalOr, verifying TORUr·

liGcates, a role that can conflict with .1 transactional role. Some landown.

ers may not truSt the County. In addition, the County does not have ex·

perience buying and selling development rights and may nOI be able 10

move quickly to respond 10 lhe m3.rkel_ Lastly, the TOR B3.nk m3.Y

eventually need to operate 3.cross jurisdiclion3.llines, not juSt in County

territory.

• bod Trust. A l3.nd trust h3.S the 3.biliry to move quickly, experience

buying development rights, and the ability 10 hold easements. In :tddi

tion, land truSts are non-profit entities that arc tnlSloo by landowners and

can work across jurisdictional boundaries. One down-side, however, is

that local land trusts do not have e.xperience selling development rights.

• Private Entity. A private for-profit entity may be well·positioned to sell

development rights and respond quickly to the market. It would also be

able to work across jurisdictional lines. However, unlike a non-profit

land truSt, a private entity may raise the issues of trust and transparency

with landowners. There may also be a concern about whether a private

entity would put the goals of the program first, above profit goals.

D. Other PriVtlft Market P/tl)lers

The existence of the bank would nOI preclude direct bu)'er-selJer tr.mS:lctions.

Indeed, we would expect an active market of direci transactions in addition to

bank tranuctions, especially if buyers and sellers can n~otiate directly r:uher

than have 10 deal with appraisals. Scvcral different types of entilies an play

impon3.nt roles. These include:
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1. Real Estate Brokers

Privatc rcal estate markets greatly depend on real estate brokers to function

smoothly. These brokers represent buyers or sellers and they seck om trans

actions and parties with which 10 engal;e in those transactions. Brokers must

have deep knowledge of local markets in order to operate effectively.

In the majority of TOR programs, buyers/developers and sellers/landowners

locate each other :md negotiate the terms of the sale. Howen'r, brokers are

effectively used in some markets to assist buyers and sellers in finding each

other.

Montgomery County, Maryland boasts one of the most successful TOR pro

grnllls in the country. There is no banking system available in MOlHgomery

County, but rather the TOR market is operated solely through independent

real estate agents. I The County directs potential buyers and sellers to agents

that specialize in the sale of TORs and act as brokers between interested par

tLes.

Either the County or the Bank can also play an outreach role to real estate

brokers, helping them to understand the TDR market; when TORs arc

needed, and how to obtain market information.

However, it is likely thai mosl land transactions will not require TDR pur

c1l:1ses. Therefore, outreach efforts to brokers will have to be especially ag

gressive and will also have to focus on brokers willing to playa very special

ized role in the market.

2. Private Inveslors

JUSt as there are private investors who deal in land markets, private investors

can also playa role in TDR markets. Under the private investmellt model,

1 Wells. Margaret and Virginia McConnell. "Transfer of Development

I~ights in U.s. Communities: Evahwing Program Design, Implcmcntation, and Out
comes." Published by Resources for the rUlure. Seplember 2007.
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in\'~stors would purchase TORs and hold lh~m wh~n th~y might bt sold for a

profit. Essentially, private in"estors could speculate on mRs.

Tr.tditionally, not many priv.ue investors have speculau..d in TDRs bt.'C:tuse it

e:tn be dirficuh to predict their fUlOre '':tlue. This is becJ.usc markets arc often

~thin" - meaning there arc few tr.tnsactions and little market infonnation 

and bec:tusc receiving-area developers have other options to obtain increased

density, thus tempering lhe possible speculativ~ increases in TOR value. To

hav~ confid~nc~ in the TOR market, privat~ speculators must have conli

denc~ in th~ ~currency- and btlie"e that it will not go down in value because

rcgul:1.tors will incr~asc ~supply- by making it easier to obtain incr~~ densi

ties.

Many factors can make it difficult to assure the ongoing value of TORs, in

cluding avaihtbility of financing, market conditions, and especially the regula·

tory :l.ctions of the recei,·ing·area land use agency. These uncertainties can

dampen the interest of private investors in TOR receiving areas. However,

some inv~stors may be willing to speculate on the "alue of TORs in individ

u:tl receiving areas where they kllOw '"the by of the land" and call confidently

predict the future of the regubtory system. Thereforc, any outreach associ

ated with Ihc TOR progr.\ll\ should also include oUlreach to land investors

and land speculators, focusing on those receiving areas which have the mOSt

active land markets. This Illay stimulate some interest alllong investors.

3. Small L,ndowners

ror reasons described in Chapler 4, small landowners might provide an at·

lracti"e source of TOR Ccnificales inexpensively, especiall)' if they own Lots

of Record smaller Ihan the minimum density. Howe\'('r, small landowners

may have difficulty participating in the marht on their own and therefore

may require speciJ.1 wiSlance to become acti"e market players.

In plrticular, small landowners ma)' need. assistance with:

• Application Completion

• Site Capacity Analysis
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• Easement Assistance

• Title Assistance

Assistance could be provided by a wide variety or organiZ3tions, including

County Planning, the TDR Bank (recognizing that in some cases the Bank

will be in negotiations with a small landowner), BCOLT, or a nonprofit such

as the Charleston-based Center for Heirs' Property. In any event, County

Planning (or whatever entity plays the information clearinghouse role) and

the TDR Bank should aggressively provide information to small landowners

about where and how to find assistance.

4. [,1sement Holder

Before the TDR Certificates are sold by a sending-area property owner, a con

servation easement will be placed on the sending-area property, clarifying that

additional development cannot be permitted. The intent of the MCAS TDR

program is different from the intent of other conservation casement programs

in the sense that there is no expectation of ongoing land management for re

source conservation. The goal is simply to remove development potential to

increase the safety of MCAS operations. Therefore, these easements need not

contain detailed restrictions on other activities, as landowners will probably

retain some development rights.

Easements should be held either by the TDR Bank or another emity desig

nated by the County, possibly BCOLT.
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Once lhe management structure of the program is pUi iOlo pl.ace 3S proposed

in Chapter 4, lhe TOR program sLill must include a set of "mechanisms" that

will .allow the program to operate smoothly and allow transactions to occur.

This chapter will :address these mechanisms, including the following:

• Development Rights .and TOR Certific.ates

• Transfer Ratios

• Sending-Area Development Right Calculations (with particular attention

to sm.alliandowners)

• Use of TOR Cenific:lIcs i.n Receiving Areas

• Setting TOR Prices and Cash In-Lieu Fee

• Tr:msition to Form-Based Code

A. DetJelopmem Rigbts atld TDR Certificates

As outlined in the previous chapter, the basic commodity being bought and

sold is a TOR Certificate. A TOR Certificate is equal to the right to build

one dwelling unit on a legally recognized parcel in the sending area - that is,

one development right. Many if not most parcels will qU:llify for more than

one TOR Certificate. For example, if a property owner already h:ts one

dwelling unit on his or her property and has the right to build rwo more

(based on the methodology included in this ch:tpter), then that property

owner would be eligible to receive tWO TDR Certificates, which cO\lld be

sold.

Because of lhe unusual nature of the MCAS, the sending area actually con

tains IWO different types of de\'elopment rights - rights removed as a result of

the AICUZ zoning and rights lhat remain in place even after lhe AICUZ

zonmg.

Bcausc some funding sources may not be available to purchase development

right's removed :lS a result of the AICUZ zoning, each TOR Certificate should
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note whether it represents an "AICUZ development right" or a "non·AICUZ

development right." This difference should be tracked in the TDR database.

However, there is no functional difference between these twO types of TOR

Certificates. They arc redeemable in the receiving areas for additional density

without differentiation.

B. Transfer Ratios

A transfer ratio is the ratio of development rights obtained in the sending area

to development rights redeemable in the receiving area. For example, a 1:3

ratio would mean that a TOR Certificate representing the right to build one

dwelling unit in the sending area would be redeemable for 3 "bonus" dwelling

units in the receiving area, Often, a transfer ratio is required to provide both

sending- and receiving·area landowners with sufficient incentive to engage in

transactions.

The 2008 feasibility study by Basile Baumann Prost Coil" & Associates

(BBPe) included a detailed economic analysis to determine the likely value of

TORs. The analysis concluded that a sending-area development right was

worth approximately S31,350, while the receiving-area landowners' "willing

ness to pay" for additional density was approximately S10,450 per unit, mean

ing it would take 3 bonus units in the receiving area to generate enough funds

to pay for I TOR from the sending area.

Thus, BBPC concluded that an appropriate transfer ratio would be 1:3. Al

though land and development values have fallen since 2008, we have no rea·

son to believe that they have fallen disproportionately in the sending area

compared to in the receiving area, so we recommend that the 1:3 ratio be im

plemented.

The proposed ordinance also allows TOR Certificates to be redeemed in re.

ceiving areas (or bonus commercial square (ootage, The BUPC study con

cluded thaI an appropriate transfer ratio would be 1:5,000 - that is, I devel·
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opmenl right could be redeemed for 5,000 square feet of commercial sp3ce.

\'(le recommend this r.ttio be implemented as well.

C, Sendillg-Area Dwdopme"l Rigbl Caic/liati01lS

Sending-3re3landowners are eligible to receive TDR Cenificates equivalent to

the unused residential development potential on their propeny under current

zoning, plus the unused residential development potential removed by the

AICUZ zoning (if any). Existing units will be subtracted from the over:tll

number of development rights. Sending-area landowners will b(' awarded

d('velopment rights based on the calculation of gross or net density, which·

ever is lower.

To calculate available development rights, sending-area landowntrs should

follow the site capacity methodology included in the Beaufort County Zon

ing and Development Standards Ordinance (Chapter 106, Article VII, Divi

sion 2 of the County Code). In particular, sending-area landowners should

use the calculation table contained in Section 106:1815 to calculate density.

The calculation of sending.area density should be based on ~C:llculation 3~

(net density) or ~Calculatjon 4~ (gross density), depending on which c:llcuh\

tion is lower, as shown in Figure 4.

1. Issues Rel3ted to Smalll.:lndowners in the Sending Are3

Smalliandowncrs - th:lt is, those who own parcels smaller th:ln 3 acres _. pre·

sent the TDR progr:tm with particular issues but also with particular oppor·

tunmes.

Smalliandowncrs fall into two categories:

• Landowners who own less than 3 acres but are locattd in Rural Residen

tial zones, meaning their density is 1.2 duJ:Jc. Based on this densit)" the

minimum lot size is equal to about 0.84 :Jeres.
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FIGURE 4: Sec. 106-1815. Site Capacity Calculation Table
Calculation of Residential/Nonresidential Capacity

Tables 106-1815( 1) and 106· 1815(2) provide the procedures for calculating residential or nonresidential use capacity of a site
based on protected resources. Where the site is in more than one zoning district. or where the site is to be developed for both
residential and nonresidential uses, separate cc.lculations are required. Final capacity calculations shall be rounded down to a
whole dwelling unit (du) or square footage.

TABLE 106-1815( I). RESIDENTIAL USE CAPACITY CALCULATION

Calculation I: ...

Calculation 2: ... ...

Calculation 3: ... ...

Calculation 4:
Enter base site area

(table 106-1814, caleulation I)

Multiply by maximum gross density
X .....

(table 106-1526)

Equals distrid maximum density yield ~ ..... du's

Calculation 5:
Maximum yield for site

= .....du's(calculation 3 or 4, whichever is less)

TABLE 106-1815(2). NONRESIDENllAL USE CAPACrTY CALCULAllON

Calculation I: ...

Calculation 2: ...
Calculation 3: ...

Calculation 4: Enter calculation 1or 3, whichever is less .....ac

Multiply by maximum gross density
X ..

(table 106- 1526)

Equals maximum floor area in acres - .....ac

X .....43,560

Multiply by 43,560 to determine
~ .....sq. ft.

maximum floor area in square feet

Minimum landscaped surface calculation 1

Calculation 5:
(total protected land) or calculation 2

= .....ac(minimum landscaped area),
whichever is greater
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• Landown~rs who own less than 3 acres but ha\'~ a Lot of R~cord (;I, 101

th;l,t predates the zoning) located in a Rural or Rural Residential zone.

Rural Resid~ntial !;I,ndowners who fall imo the first ClIegOry should ~

;l,warded d~velopment rights based on their allowed density, and rounded up

for each partial development right equal 0.5 or more. For example, a land·

owner who owns a lA-acre Rural Residential site would have 1.67 develop

ment rights (104/0.84 .. 1.67), and since the fractional right is greater than 0.5,

the calculation would be rounded up 10 2 development rights allocated.

Any landowner who owns a Lot of Record should be a\\~rded I development

right if, under County cooes, that landowner would be permiued to build a

unit onsite, no matter what thc size of their parcel.

If the TOR prices arc directly or indirectly based on appraised value, then

small landowner TOR, espceially TOR from Lots of Record, might be able to

provide the private market with an inexpensive option. This could stimulate

the TOR marketplace at the beginning by lowering the average cost of TOR

while the program is gelling started. As these small landowner TOR circulate

through the progrnlTI and arc converted into casements, the appraisal values

and subsequent prices for TOR can be expected to increase over time.

D. Use ofTDR Certificates in Recei'Villg Areas IIlIder Cllrrent ZOllillg

In receiving areas, developers may apply under the TOR Ordinance for the

"TOR Overlay" designation articulated in the Ordinance. On;tn interim

basis, the TOR Overlay designation will be required for any upzone in the

recei\'ing area beyond the currem baseline density. Thus, developers seeking

an upzone would be required to provide enough TDR Certificates to cover

this increase or p:ly the equivalem cash in·lieu fcc

This will be an interim system until the form-based cooe is :ldopted. The

fonn-based cooe will include minimum and maximum densities in each zone,

27



LOWCOUNTRT COUNCIL OF GOVERNMENTS

BEAUFORT AREA TOR IMPLEMENTATION STUDT

MtCHANIS"S

and at Ihat time the system will bc convcrted to require TORs 10 go from the

low end of the range to the high end of the range. The form-based code will

be much betler suited to implementation of the TOR progr.\In than the cur

reill 7.oning. (See subsequent section.)

Table 2 shows the maximum densilies available under the current zoning or

dinance. Mosl of the available land in the receiving are:l is currently zoned

Ruml or Rurnl Residemial

In the receiving areas, developers receiving approval for densities above the

currently zoned b;u;eline densily would be required 10 purch:lse enough TOR

Certificates to cover the :lddilional density at a 1:3 transfer ralio - Ihat is, one

TDR Certific:lle for every 3 bonus units on the receiving site - 01' else pay Ihe

equivalent c;u;h in-lieu fcc.

Receiving.area developers would have to provide TOR Certificales only for

the number of bonus units actually approved through the CounlY planning

process. For example, if a developer upzoned to Suburban but only received

permission to build J dulac, then he or she would be required to pl'Ovide

TOR Certificates (or pay the equivalent fee) to covel' the addilional density

above the baseline density allowed by the previous zoning.

In the case of projects illvoh·ing land division, the number of TORs required

should be calculated and submilled belween preliminary and fill:ll subdivision

:lpprovaJ. In inst:lnces involving projects without subdivision, the number of

TDRs should be ctlcubtcd and required prior to the issuance of building

pamns.

E. Use ofTDR Certi{lcmes ill Receiving Areas IIl1der Form-lJased Code

The multi-jurisdictional form·based code for the North Beaufort Regional

Plan will actually be better suited to implementing the TOR program, and

the transition will require relalively simple changes to the TOR Ordinance.
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MAXIMUM GROSS DeNSITies FOR BEAUFORT COUNTY RESI_

DENTIAL ANO MIXED-USE ZONES

Maximum Gross Den-
sity (Dwelling Unil$

Zone Code Zone Description Per Acre)

U Urb:.l.n "
5 Suburb:.l.n ;

CR Commen:i:.l.1 Rrgion:.l.l 0

CS Commen:i:.l.ISuburb:.l.n 8.)

RC Ruoon:e Consen-:.I.tion 0.1

RR Run! Residellti:.l.! 1.2

RB Run! Business 1.2

Since the form-based code is under development now, Ihe system described

above should be viewed as an inlerim system,

Ikcause the form-based code is not complele, this repon cannOI provide a

specific recommendation on how the form-based code and the Irnllsfcr of de

velopment rigills progrnlll should work together. I-Iowevcr, based 011 Ihe

work already done b). Oplicos, this repon can provide guid:lllcc on how Ihe

TDR progrnm :tIId thc form-based code are likely to work toget!J('r and sug

gest how the TDR ordinance may need to be changed to conform to the

form-b~ code when the new code is passed_

In the sending areas, the form-based code is unlikely to affeci the underlying
zomng_

As sho,,-n in Figure 5, in the receiving area, Ihe form-based code is likely to

encourage concentration of de,'e1opmem in three "hamlets" and one -village~,
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The Opticos m;t,urial does nOI idenLify a Mpbce type~ {or Cbrendon Road

Area (recei"ing a~a number 2). :lssuming instead that eventual de\'elopment

o{ that ;t,rea will be subject to a separate planning process.

The three -h;t,mleu" are likely to be located :IS {ollows:

• Seabrook Area (receiving an"a number I) near Ihe intersection of Trask

Parkw;t,)' and Stuart Point Rood. This area is designed as a TOR recei,"

ing area in the Comprehensi"e Pbn.

• Laural Ba}' Rood Area (recei\'ing area number 3) near the inle~tion o{

Laurel Bar Road and]oe Fraz.ier Rood, adjacent to existing devrlopment.

• Banery Creek High School Area (recei\'ing area number 5) west o{ the

intersection of Parris Island G:lteway and Broad River Road.

The "village' designation is likely to be placed at Cherokee Farms (receiving

area number 4) adjacent to the existing community of Habersham.

The "illage and hamlets will be assigned specific boundaries in IIle (orm·based

code but those boundaries could be expanded if devclopmelH interest war·

ranIs.

Optitos' draft nuterial suggests thai the hamlets and lhe vilhge could be

zoned anywhere from '1'-3 to '['·4 in ;l transect·based zoning system. Oplicos

has indicated that the residenlial densities in these wnes will be crealed :IS a

r:ll1ge. Most likely, ham leiS ;lnd villages will he localed in '1'.) through '1'·4

lransects with a nel density range o{ 7 10 13 dulac. Rur:tl zones, nOI located

in hamlets or ,'illages, will be zoned 1'·2, which is likel)' to retain the current

density o{ 1 du/3 ac gross density. This is not cenain but merely an assump

tion.

The specific hamlet :lnd village boundaries have not yel been eslablished, nor

have the actual densities been determined. These will be recolllmendt"CI by

Oplicos in the {umre and adopled in Ihe fonn·b3Sed code. I-Iowe\"l'r, the
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likely structure of the form-based code will make transition relatively easy,

especially the hamlet boundaries and the range of net densities.

AI the time the form-based code is adopted, the TOR ordinance should also

be amended to allow receiving-area developers to use TOR certificates (or pay

the cash in-lieu fcc) 10 exceed the minimum net density ill the Wiling district

(for example, 7 dulac in 1'-3) up to the maximum ;lllowable net density in

that zoning district (for example, IJ dulac in T-3). The form-based code re

quirements for building design :tnd configuration of development in the ham

lets will help to ameliorate receiving-area concern about increased density.

F. Settillg TDR Prices and Cash In·Liclt Fee

Although il is expected that most transactions will occur between private

buyers and private sellers, tWO sources of cash arc available for Ihe program:

seed money provided by the State and federal governments and funds gener

ated by the cash in-lieu fcc program.

Federal funds totaling 5250,000 arc avaibble to "'jllmpstart~ the TOR pro

gram. State funds totaling 5250,000 arc also aV;libble. The TOR program

would best be served b}' using these funds to purchase sending-;ll·ea TOR Cer

tificates immediately and banking them for later sale, dlUS creating the '"re

volving fUlld~ system described in Chapter 3. (Some of these funds should be

used for program administr:ltion as described in Chapter 5 and some could be

set aside for marketing and education about the program.)

These tr:lnsactions could be made by Ihe TOR Bank if the County chooses to

create one, or by the County itself, or by another entity designated by the

County 10 undertake such transactions.

J. Separating the Purchase of A)CUZ and non-AICUZ DC\'c1opment

Rights

Unlike the State funds and the fcc money, fedcr:ll funds CANNOT be used

to purchase "AICUZ development rights. For this reason we have suggested
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th~ cr~ation of twO diff~rent types of TOR C~nificales. But this limitation

should not discouf3g~ th~ County from using funds to buy TOR C~nific.lt~s.

Th~ r~"oh'ingn;uur~ of the fund means that when rights bought wilh federal

seed money are sold, Ihe resuhing revenue can never be used 10 purchase

AICUZ TOR cenificat~s. Olher funds could be used to buy any TOR Cer

tific.ues. This s)'S1em is not impossible to administer; Ihe California Tahoe

Consen'11nC}' has a similar accounting meuux:! for different funding sources

and djff~renl types of righls in buying and selling TORs in the Lake Tahoe

mark~l. Howe\'er, il does make accounting somewhat Illore complicaled for

the TOR Hank or whoever is administcring these funds.

2. S~tting the TOR Price and the Cash In-Lieu Fee

If the TOR Bank or another entity using public money purch:ues TOR Cer

tificates, thai entily faces twO questions: which rights (0 buy and how much

to pay for them.

In using the Siale and federal money al Ihc outset, Ihc TOR Bank should use

the ;;bcfore/ahcr~ :Ippf3isal medlOdology. The Bank should COlllmission IWO

appraiuls of thc propeny - one with the dcvelopment rights available and

onc wilh Ihe dcvelopment rights rcmovcd. The TOR Ihnk should then offer

the monclary difference between the two appraisals. The TOR Bank would

be responsible for paying for thc appraisals, unless a landowner chooses (0

have a differel11 appraisal; in which case Ihc landowner would be responsible

for paying for Ihe appraisal.

Furthemlore, in expending public funds, the TOR Bank should priorilize the

purchase of TOR Certificales from small landowners. This report recom·

mends Ihe following process:

1. TOR Bank policy will require TOR certifiatcs to be purchased from

small landowners based on the number of TOfU Ihc)' hold, from

smallesl 10 largest. Thus, in expending its funds, the bank will pur-
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chase rights from all landowners who hold only one TOR first, fol·

lowed by those who hold 2 TORs, and so on.

2. The TOR Bank will establish a time period during which it will ac

cept leners of inlerest from landowners. At the close of the window,

the TOR Bank will create a rank-order list of sellers based on the

number of TORs they claim to have.

3. The Bank will purchase TORs in rank order. The bank will arrange

and pay for appraisal and valuation of the certificate.

4. If landowners do not have their TOR Certificates at the time the

Bank is ready to purchase their TORs, the landowner will simply be

passed over temporarily and remain at the lOp of the list until they

obtain their TOR Certificates, at which time a transaction can occur.

This method will ensure that small landowners will have the opportunity 10

sell their TORs 10 the bank first. It will also encourage large sending-area

landowners to engage in transactions directly with receiving-area developers,

thus ensuring that private landowners on both sides will have incentive to

engage III transacllons.

Although the Bank's appraisals and transactions will likely set a standard for

market price, private transactions would not be bound by this methodology.

Private buyers and sellers could engage in transactions without an appraisal

and at any Illutually agreeable price.

In its role as regulator, the County will also have to set a price that receiving

area developers pay for cash in-lieu fees. This fee is an alternative 10 TOR

certificates, designed 10 provide certainty for developers and meet their tim

ing needs.

The starting point used to calculate the correct rate should be based on be·

fore/after appraisals on several (perhaps 3 10 5) representative sending-area

parcels. The County could also usc the before/after appraisals commissioned

by the TOR Bank for individual purchases. The average difference of the

before and after appnisal values, divided by three for the transfer ratio,
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should be the basis for the ash in·lieu fee rate per bonus unit; howen'r these

appr3igls em also be used 10 provide a range of potential TOR values and,

hence.:a range of potential cash in-lieu fu options.

B:uW on these apprai53ls, the County Council will set the cash in-lieu r.lIe

a.nd reuin the right to a.djust the r3le annua.lly. The County Council should

not set the nte higher than the appr3i53l va.luesj bUi it could set the roue lower

,han the appr3isaJ \'a.lues. Doing so would encourage r«eiving-area de\'c1op

ers to pay the fee r.uher than buy TOR. This will help provide funds for the

TOR prognm but may not nise enough money to buy TOR on a. propor·

tiona.1 buis becluse average market COSt may be higher than the fee.

Developers would have the option of bu)'ing TDRs on the open ma.rket, buy.

ing them from the TOR Bank (subject to the polic)' of selling to smaUland

owners first), or paying a cash in-lieu fcc. Most developers would presulll:lbly

choose the option with the lowest cost and least amount of time required.

This would usuall}' mean paying the ash in·lieu fee or negotiating dirt.'CtI}·

with larger sending·are:l landowners, r.llher th:ln negoliating direcd)' with

smaller sending-are:t landowners. Thus, it is expected that the bank (using

seed money and cash in·lieu fee money) will be able to purchase TORs frolll

sm:llliandowners, while large sendillg.are:l landowners will deal directly with

receiving·area developers.

An :tllnu:tl TDR Hank report would be provided 10 the Northern Heaufol'l

County Implementation Committee and the Beaufort Count)' Council.
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5 IMPLEMENTATION STRATEGY

The goal of this lmplemenl:nion Slrat~y is to idenlify key tasks thaI need to

be completed in order to SCI up the TOR Program and ensure its early suc

cess. Whelher transactions OCCUI' through a Bank or the privale m;lrket, the

program should be easy and inexpensive for the County 10 administer :Ind for

buyers and sellers to participate.

A. KfJ'TasksforCoIf1lt)'

Step 1: Adopt TOR Ordinance

The County's first step should be: to adopt Ihe TOR Ordinance and establish

Ihe necessary administrati\'e mechanisms.

The ordinance adoption proct.'Ss will include Ihe following steps;

• Metropolitan Planning Commission presenlation and review,

• Pbnning Commission public hearing, prcsentalion and review,

• County Council CommiUtt presentation

• County Council Hearing #1

• County Councill-learing #2

• County Councill-learing NJ

Step 2: Establish:llI Adlllinisintive Mechanism in the Planning Oep:lrt.

ment

Administratively, the TOR pl'Ogram should be administcred by the Planning

OepartmCni jusl as any other Iand·usc: regulation is :Idministered. As outlined

in Chapter 4, th~ responsibilities include:

1. Receiving applicalions for TOR Certificales;

2. Issuing IhOSt' certificalt5 based on the capacity analysis process deline.ned

in Ihe ordin;t.'1ce;

J. Approving conservation easements on the S('nding-a~a property once the

cenificates have been issued; and

4. Conditioning approval of projects Ihat exceed the b:lSe density 011 acqui·

sition of TOR Certificales or paymcnl of a cash in·lieu fee.
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Step 3: Est:lblish:ln Infonmtion Clc:lringhollse in the County PI:lnning

Dep:lrtment

As discussed in the M:\I1agemem chapter, an information clearinghouse is a

vital component of a successful market. BOlh regulators and market players

need read}' access to information. The information cle:lringhouse should host

three online information pon:tls: a Transaction Log, a Sales Report, :lnd an

Interested Parties List.

The Transaction Log Tracks a development right from when it is severed and

converted into ;I TOR certificate, to when it is sold ;lnd retired at the receiv

ing site development. The Trans;lction Log should also note which TORs arc

AICUZ TORs and which arc non-AICUZ TORs.

The S;lles Report shows how much TORs have sold for 011 an anllu;ll basis.

Prospective buyers can usc this as a tool to estim;lte the current COSt of TORs.

The [mercsted Panics List provides an interface in which private buyers and

sellers of TOR can conuct one-another and complete tnnsactions. The Low

country Council of Governments (LCOG) should also designate a suf{ per

son to conduct OUlreach out to local developers, brokers and investors in or

der to ;ldd names to the interested panics lis\.

At le;lst ;It first, this information clearinghouse should be loc;lted in the

County Planning Dep:tnment, where all transactions will be cleared anyw;ly.

If other jurisdictions join the progr:\l11, the clearinghouse could stay with

County Pl;lnning (if Beaufort and Port Royal consent) or it could move to the

LCOG.

Step 4: Set the C:lsh In-Lieu Fee

Next, the County should set the c;lsh in-lieu fee as called for in the TOR Or

dinancc. The cash in-lieu fee should b,' set using the mcthodology comaine<!

in the Chapter 4 section - by cOlllmissioning beforelafter appraisals on scv

cral illustrative parcels to provide a b;lscline of possiblc fcc ranges. As stated
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pre\'iously, the fee could be set at the :lppraisal price or it could be set lower.

A lower ree will encourage developers to pay the rees r.l.Iher than purchase

TOR Cenificl.Ies, but it might not provide enough runds to buy TOR Cer

tificates on a proportional b.uis.

The inrormation gathered in the ree-sttting process would havC' the additional

advantage or inrorming the TOR Bank's pricing or Certificates; or, alterna

tively, the TOR Bank could commission the appraisals as a baseline for both

the Bank's transactions and the County's ree.

Step 5: Designate the Easement Holder and TOR Bank (if any)

Berore trans:tctions begin, the County must designate an entity to hold the

easemems that will be laid down on sending-are:! properties whose owners

have sold their TOR Certificates. This entil)' is most commonly a trusted

local bnd conservation group such as Bea.urort County Open Land Trust

(BeOl1), but it could be the County as well. It could also be the TOR

Bank. If it is a group such as BCOlT or the TOR Bank, the easement holder,

the CounlY, and MCAS should reach early agreement regarding the condi

tions contained in the easements.

Also bdore lransactions begin, the County should decide whether to desig·

nate a TOR Bank and, ir so, what organi7.ation should take on that role. Op·

tions describing who can run the bank arc described in Chapter 3, Section C.

Step 6: Outreach to landowners and Other Private Market Players

In order for the TOR market to be suecessrul, it must be well·marketed 10

3nd well-understood by sending-area landowners, receiving·are:t developers,

and others in the priv:tte real estate market who might playa role in transac·

tions. The County should seek to t:tke aggressive steps to reach out to these

landowners and other players, or else charge the TOR Bank or the usemem

Holder with this responsibility.
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Among the steps that should be uken arc:

1. Publiciz.ing the information available online through the information

clearinghouse.

2. Prepare clear and understandable material about the program.

3. Reach out to small sending·area landowners in particular to help them

understand what opportunities exist for them and how they might obtain

assistance (from the County, the TOR Bank, BCOLT, or Dlher organiza

tions) in setting themselves up 10 participate in the program.

4. Work with other go\'ernmelll agencies and non profits to focus existing

heirs' property assistance programs on l-,'ICAS AICUZ property owners.

The marketing and OlHrcach efforts could be funded from seed money or

from a small fee on transactions.

Step 7: Issue TDR Certificates to Sending-Area Landowners

As land use regulator, the CO\IlUY must be responsible for issuance of TOR

certificates to sending-area landowners. This can be a complicatt'Ci part of the

process, but if procedures are followed correctly, it provides a solid founda

tion for a functional TOR marketplace.

There arc many choices for methods to issuc TOR certificatcs. We find that a

majority of coUIllY altorneys prefer a process similar to the New Jersey Pine

lands TOR program. l Thc following bullets describe the steps to issue TOR

certificates:

a. Gather Submission Matcrials

First, sending-area landowners should be contacted and informed that they

arc candidates to participate in the program. After notification, the imerestoo

landowner should initiate an application to get TOR certificates assigned for

1 The detailed procedure to apply for a certificale in Ihe Nell' Jer.;ey Pine

hnds TDR Program can be found here: httpj/www.~tate.nj.\ls/dobi/

pinclands/howtoapply_indi\'.html. 3ccc~sed by DC&E on March 16,2010.
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rem:aining de\'elopment opacit}' on his property. The :applic:ation will re

quire:a number of criteri3 to be met :and some information "'ill require tech·

nic3) assist:lnce from the COUnty. The ke}' items are listed below:

• Tax information to \'erify parcd 3cre3ge and the number of existing

units,

• A notarized letter, olll-d a Lcuer of Interpret3tion, completed by the 3p

plinnt describing the propeny, including the number of existing units

:and the number of units permitted (3ccording to the pre-AICUZ zoning),

• A copy of the deed to pro\'e ownership, 3nd

• A letter from the mong3ge lender (if necc:ssuy) should be obuined 10

show th31 the mortgage lender is 3W3re of, 3nd does not object to, ad~

restriction filed on the property when the certific:ne is iS5Ulod.

The Count}' will be required to provide 3Ssist3nce calculating the number of

development rights dating back to pre-AICUZ zoning and determining

AICUZ :tnd non-AICUZ development rights,

b. Complete Forms

The :tpplic:tOl should complete :I dClod restriction form and an affid:lvit of title

form :lnd h:lve both notarized. The affidavit declares whether there :Ire :lny

liens on the property. The deed restriction should not be record,'<! \lIltil the

:\pplic:ltioll is :lppro\','<!.

c. Complete:1O Applic3tioll

The 3ppliC3nt should complete and submit an 3pplicalion for a Beaufon. Arca

TOR Development Credit CenifiC3le to the Count}'. The New Jersey Pine

lands program charges 3 recording fee for the application review. If the :appli·

cation is complete, the County records the casement, thereby creating the

basis for the TOR CenifiC:lles. A revcrsibility clause m:ty be included in the

easement if requested by Ihe owner and if the corresponding certi£icatc is

never sold. Howc\'er, once 3 cen.ificale is sold, Ihe de\'elopment rights :are

retired in perpeluity and the c:tscment is conveyed to the Eascmcm Holder.
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Step 8: Monitor Market Operations :lnd Approve Projects with TDR

At this point, the market should be left to function in the manner depicted in

Figure 6 and the County should monitor its operations.

Once sending-area landowners have TOR Certificates, the TOR Bank (or

another designated emity) can begin to purchase TOR Certificates from them

and hold those Certificates in the Bank. Receiving-area developers will

choose whether to buy TOR Certificates from the Bank or from sending-area

landowners or, alternatively, pay the cash in-lieu fcc.

The process for incorporating TOR considerations into receiving-area devel

opment projects must include the following:

• A developer proposes a project and submits an application. This applica

tion identifies that the project will exceed Baseline density and the devel

oper agrees in writing to purchase TOR for the llumber of units or noor

area over the Baseline. The exact number of TOR may not be known at

this point.

• The project proceeds through the development review process and the

developer is required to referellce the planned use of TOR in all official

documents.

• Upon final plat approval in the case of land subdivision, or master plan

or site plan approval in the case of a housing project or commercial pro

ject, the final number of TOR used to exceed baseline density shall be fi

nalized. This number shall be included in all official documents and

nagged for a TOR payment by Code Enforcement.

• The developer shall be required to pay the cash in·lieu or submit the re

quired number of TOR certificates in order to obtain a development

permit in the case of land subdivision, or an occupancy permit in the case

of multifamily residential or commercial projects.
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Figure 6: Process Diagram for Beaufort County MCAS TOR Program
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Step 9: Evaluate Program Performance and Make Adjustments

After one year, the County and other interested panies, including the TOR

Bank and the Easement Holder, will assess the success of the program and

determine whether any adjustments need to be made. Possible adjustments

could include: designate a different entity for the TOR Bank or Easement

Holder, a change in the transfer ratio, and an adjustment of the cash in-lieu

fee. The interested parties should also assess how successful marketing and

outreach efforts have been and determine whether changes to these efforts

should be made.

In addition, it is likely the form-based code will be adopted. The changes to

the TOR Ordinance outlined in Chapter 4 should be made at that time to

align the TOR Ordinance and the form-based code.

B. Administrative Cost Estimate

Table 3 shows our cstimate of administrative costs to the County to initiate

the TOR program and successfully transfer one TOR. Between 510,000 and

512,000 will be required for a mid-level County Planner to initiate the TOR

program. This estimate should include another 53,000 to 55,000 for manage

rial time and COUIlSei review, bringing the total TOR program initiation cost

to the County to approximately 515,000.

Another S35,000 should be used to contract with all outside entity to initiate

the TOR Bank and run through the seed money and stock the TOR Bank

with certificates. A total of about S50,000 from the seed money would cover

the full cost to implement the TOR program, setup a TOR Bank, and stock

the Bank with TORs. This would leave 5450,000 to buy TOR, pay for ap·

praisals, and provide small landowner suppOrt for the application process.

After startup, Illost operational costs should be covered by a small administra·

tive fee on applications, easemcnts and certificate transfers. The bank will be

self supportive through the sale of TOR certificates to developers and through

accrual of in-licu fees.
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We recommend thai the TOR Bank finance Ihe required :apprais:al, unless Ihe

landowner electS 10 uS(' ;\ different appraiS('r. The requirement to lrack both

fedenl and non-frdenl TOR funds will also require some extra effon com·

pared to other TOR programs that are typie:tlly funded Ihrough bond meas-

ures.

If the County chooses to contract with an outside :agency to manage the TOR

Bank, it may do so in ;\ fashion similar to the Runl and Critie:tl Lands Pro

gram, which contraclS with the Beaufort County Open Land Trust 10 pur

chaS(' development righlS and administer easemenlS. The annual COSt to man·

age Rural :and Critie:tl Lands is 5144,000, but the TOR program is on a

smaller scale and the Land Trust estimated Ihal it could manage the TOR

prDgnm for much less. This is just one estimate, and the County should con

taci other entities for COSt estimates prior 10 entering into an agreemenl.

A general rule of thumb is 10 percent of the seed money and annual revenue

generated should go toward adminislr:1tion. By this measure, 550,000 of the

seed money should be used 10 COntr.lCI with an outside entity and purch:lse

Ihe initial round of TOR certificates.
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TARE 3: TOR Program Initiation Cost Estimate

Step Description Hours- Hours- Cost- Cost-
Low· High· Low High

I Adept TOR Ordinance 59 73 \,800 2,200
2 Contract with TOR 72 88 3,200 3,600

Bank"

3 landowner Outreach'· 54 66 2,600 3,000
4 Apply for TOR'" 4 6 100 200
5 Issue TOR Certlfl- 7 9 200 300

cates' ••

6 MarteIOperatlons···· 54 77 2000 2500
7 Development Project 2 2 100 100

Includes TOR'"

8 Developer Submits Cer- 7 9 200 300
tlkate for Bonus'"

Tolal 259 319 $9,900 $11.800

·b"m.lle of CounTy "me requored 10 ~dm'lI'iter program. ~ not 'ndude standard duties ,ncludlng
the project ~";ew and permAt,ng procel~ COUrlty wal un..1b!e to p,U'o'ide ratel for' loerlior staff and
overt1c~d. Assumes $)0 per hour for a County Planner.
•• Assumes $1 ,(XXl in ponting C(»IS for fOlml. web dCI'gn. 1 DR Certlf,cates and other malcnall

•• ·Pe.- TDR applicatIOn. Cost should be covered by apphcat,on fee: therefore ths CSlltnate could be

used as a startong point for appbc:~t,on f~s.

....Anumes County spend<; moderate effort dunng the iMoai round ofTDR punh.lses VIIng t:le ~eed

~'Y



APPENDIX A:

POSSIBLE SENDING AND RECEIVING AREAS
IN THE CITY OF BEAUFORT AND
THE TOWN OF PORT ROYAL

Although the JLUS Implementation Committee decided not to recommend

sending and receiving areas in the City of BeaufoI1 (with one exception) and

the Town of Pon Royal ;u this time. the team spent considcl"3.ble time

discussing possibilities in these jurisdictions. This appendix summari7-CS

possible sending and receiving areas in the City and the Town for future

consider-nian.

TOR receiving-arc3S :Ire located in both outlying undeveloped arC:l5 that will

eventually be :mnexed, and in areas within the City and Town where infill

opponunities lie and neighborhoods can accommodate higher density in the

future. These arcu should be designated as TOR receiving zones.

a. TOR receiving zones that will be upzoned by request

Under the Nonhern Beaufort County Regional Plan, aside from US Marine

Corps inslallations, all of Pon Royal Island is expected 10 be annexed. In

nearly every instance in which property is annexed it is rezoned to a density

greater than Ihe underlying County Rural Residential designation. The legal

analysis in Appendix B describes reasons why TOR cannot be required for

annexation; however TOR can be required for all bonus units allowed by the

new TOR zoning adopted as these areas arc annexed.

b. TOR Receiving Zones that will be upzoncd for consistency

TOR receiving rones can be overlaid in areas identified in comprehensi\'e

plans to accommodate growth. In 2009, the Town of Pan Royal and City of

Beaufort each :tdopted updated comprehensive pl:tns thaI lay the foundation

for form based code/convenuonal zoning ordinance hybrid. Compared to

the previous Comprehensive Plans, the residential densities called for in some

areas were increased. These areas will be uproned during the zoning

ordinance update. These areas and districts specifically identified for

redevelopment should also be identified as TOR receiving zones. The

A·I
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following discussion d~scribes recomm~nded rec~iving zones in th~ City of

lkJ.ufort and the Town of Pon Rop!.

In its Compr~h~nsi\'~ Plan, the City of Beaufort id~ntified some R-t, single...

family residential n~ighborhoods as G-2 Urban Neighborhoods that will

pennit up to R·4 zoning. Higher-density infill in the$(' ;areas an gener.T.le

demand for TORs. Many of the art"as are located in the Ribaut RO;l,d arc;l,

thJ.t is on an isthmus connecling Ik:mfon to POrt Royal. A large single

family zoned areJ located in the vicinit}" of Riblut ROJd md t-1~nnitJgeRO;l,d

has been designated for these higher densities. Simil.trly, $Outhy.'est of lhe

former y.>;tstev..:tter treJtment site, an Jrea located around Riverside Drive has

been designated for G-2 development. These areas should be zoned as TOR

recei\'ing areJ.s.

ny that term, we meJn the Illxwnum density allowed under the (ormer

zoning will be identified in the lIew TOR zoning as baseline; all dwelling

units in excess of baseline will be considered bonus units :md one TOR will

be required for each three bonus units.

In addition to these evolving sillglc.'-family areas, Section 12 of the City of

Ileauforl Comprehensive Phn identifies Glt:l.lyst sites and focus areas. The

sites that could be Ilsed as TOR receiving zones arc brieny summariz(.'<!

below:

• Lafayette Strect Area
This area is IOC:llcd Ilear the water, comains a commercial core with

Downtown access, and mallY parcels have been purchased by investors. The

current density is 4-5 dwelling units per acre but the Comprehensive Plan

SUtes that density increases of as much as 5D-100 percem would be
;lppropriate. The conceptual redevelopment swdy estimated 72 townhomes

;lnd 184 detached homes could be Jdded to the neighborhood.

• Downtown Infill
Higher densilY in the downtown would provide long·term support for local

businesses. Sp«ific infill sites arc inclemified, but height and density
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standuds could limit the TDR potential for this area. The plan recommends

expanding the waterfront puk into the marina parking lot, but if the City

decided to develop the site, the high values for condos in this uea could sell

TDRs.

• Nonhwest Quadrant
This neighborhood has a rich history and is within "'':lIking distance of

downtown. The area has experienced some decline but will be targeted for

revitalization policies that could promulgate redevelopmenl. The

Comprehensive Plan states that this area "represenlS perhaps the best

opportunity {or development intensification.'" The conceptual

redevelopment study estimated 33 townhomes, 47 flats and a total o{ 222

housing units can be buill here.

• Bauery Creek High School
This area has a number of sensitive lands and areas near the AICUZ. In the

areas that can be developed, the Comprehensive Plan calls {or densities of at

least 4-6 dwelling units per acre and estimates that approximately 320

apartillents and town homes and 383 dct'ached units could be built in his area.

• The Robert Smalls Village Cenler
This area contains vacant lands that could be developed for multi·family

housing. The Comprehensive Plan calls for land between the Village Center

and the waterfront to be developed into a neighborhood lhat is denser than 6

units per acre. The plan estimates about 750 condos, apartments, and

townhomes could be built in the village center and about 125 in the

surrounding neighborhood. 175 detached homes could also be built there.

• The' Southside Park Neighborhood
This area is a former wastewater treatment plant that will be rccycled into a

neighborhood. The Comprehensive Plan calls for a Neighborhood Master

Plan and estimates there is space to accommodate about 140 new unll'S,

approximately 50 of which would be town homes.
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• Burton
This unincorporated are3 is loated between the City of Beaufort and Town

of Port Roy;!.!. Both jurisdictions plan to annex ponions of this area, and the

vicinity of the inte~etion of Roben Smalls Parkway and State Rood $-7

802lSingieton Hill Circle will eventually be the jurisdictional boundary.

While it is not specifiCllly indentified as a C3.l:l.1ytic focus an~a, the Beaufort

Comprehensive Plan identifies this area as a G-2 sector appropriate for urban

neighborhoods with centers and denser, mixed·usc development. A village

center concept similar to the Robert Smalls Village Center discussed above

could be considered in this area.

I. Towll o/Porr Royal
The Town of Pon Royal Comprehensive Plan identifies Planning Areas that

can be designated as receIVing zones. Generally the ~Walkable

Neighborhood" areas should be zoned as TDR receiving areas. These areas

are identified on the Future Land Use Map and are located adj3.cent to the

Activity Centers that would demand mixes of housing types and provide

suitable locations for high-density development.

• Shell Point
The terminus of Savannah Highway at Paris Island Gateway is an

opportunity for a mixed·usc node that could also accOlllmcxbte residential

densities. There is an area 10c3.ted south of the commercial center, in the

vicinity of Cypress Street and Broad River Drive that is zoned R-7 and MU·2,

but planned 10 be upl.Oned to R·5 in the Future Land Use Map.

• Bunon
The Bunon area contains a mIx of commercial, industrial and residential

development. The area contains a number of greyfield sites that the Town

would like to see redeveloped into neighborhood centers. There is a tract of

land located south of the waste treatment plant, on the southeast corner of

the Grober Hill Rood and Highway 280 intersection zoned as GC but

designated for R·5, medium density residential in the Future Land Use Map.
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• Br(Ud River
The BrMd Ri\'er area is :l low density residential encl;I\'e with space 10 grow.

Hahcnham, :l. new urbanisl community is located in the nonhwest comer of

this a~a. If Hahcnham is successful, il could provide inrO:l.ds for similJ.r

de\'e1opments, in which higher densities provide:an opponunity for TORs.

• The Cur~nt Na\'al Hospilal Properry
This 117-acre site is identified J.S future J.etl\'lIy center IhJ.n will be
rede\'e1oped, The propeny has hislorial resources J.nd access 10 deepw:l.ler

th:l.t :l.dds to the property's value, This is a large, \':lluable, c,ual)'lic sile thJ.1

could also be developed under :l. public-priV:l.IC partnership that includes

TORs,
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ApPENDIX B LEGAL ANALYSIS

A ll.orking TOR progn.m requires a l:oherent regulalOry structure to work

pro~rly. Local regulations are an important :tSpect of this struclUre. An·

other:lSp«t is compliance with stale laws related to aspects of the TOR pro

gn.m. This legal :l.flalysis seclion l:o\'ers two key issues.

• Delegation of the aUlhority 10 phn and zone, including Ihe power 10 en

aCI a TOR progn.m. under South Carolina law.

• The ability 10 link TORs 10 an upzoning simultaneous 10 an annexation

of l.tnd by a municipality.

A. TDRs and th~ Pow~r 10 Plan (llId ZOll~

Under South Carolina Sl:l.tute, which gn.nts local govemments the right to

employ 7_oning within Iheir own discretion, tht" Stale law's overarching goals

and general language give support for the use of TOR in Soulh Carolina,

South Carolina law encourages thc use of innovativc land usc str3tcgies for

the sake of providing responsible 3nd coordinaled development, in line with a

local government's police powers. Further, South Carolina has provided ad

ditional encouragement for the usc of market-based sirategies and density

transfers, akin to a traditional TDR progralll,

B. TDRs, Allllextttioll (1//(/ DMJelopmellt Agreemellts

Nothing in South Carolina's annexalion laws indicalcs t1UI requiring devel·

opers to purchase TDRs 10 upzone newly annexed property 10 its maximum

allowable growth le\'el under the comprehensive plan is a prohibited act.

Also, South C3rolina law on pre-annexation development 3greements seems

to allo",' a negotiated agrttmenl Ihat would require a developer to purch3.se

TDRs with an upzoning simultaneous to an annexalion.

The South Carolina Code provides the procedures for municipal annexation.

Like most SlateS, South Carolina requires thai annexed land be contiguous to

existing municipal boundaries. Aside from procedural provisions, this is the

only legal requirement 10 annex property. Ho....ever, stale law does not allow
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:lddition:d legal requireml.'lHs to be added by localities to thl.' annexation re

quirements. Therefore, it should be clear that the TORs arc rl.'quircd as part

of an upzoning that happens at the time of annexation, not :IS a condition of

the annexation itself. \Vith that caveat, there do not appear to be :l.IlY signifi

C:lllt legal issues with including newly annexed property in the TOR receiving

area such that developers would be ~required" to purchase TORs in order to

increase the development potential of their property consistent with the

comprehensive plan. If the developer's applications for annexation and up·

zoning/rezoning arc simultaneous, for the sake of administrative conven·

ience, the procedures for and decisions on both matters still remain legally

separate and distinct. As a result, nothing in South Carolina's annexation

laws should have any legal significance for the separate zoning decision to

include the property in the TOR program.

Inherent the process of anllex;uioll and rezoning is uncertainty for developers

who petition for annexation without knowing how their property will sub

sequently be zoned by the City. Recognizing the economic and social harm

of undue uncertainty in the development process, SOUlh CaroEn:l has author

ized local gm'ernments to enter into pre-annexation development agreements.

In the Beaufort area, the municipalities provide for the negotiation of such

pre-annexation developmelll agreements as part of the Planned Unit Devel·

opment (PUD) process. Developers who are granted PUD approval arc al·

lowed to negotiate with the municipalities to resolve issues like zoning of

newly annexed property. Then~ do not appear to bc any legal issues under

the law governing developmcnt agrcements with negOliating an agreement

requiring developers to purchasing TORs after annexation. There is one ca

veat, howc\'er, prJctically, such an agreement may be difficult to obtain from

developers. To the extent that the municipalities arc seeking to induce a de

\'eloper to annex, a developer may not look favorably upon zoning that re

quires tbe purchase of TORs. The developer may simply demand to be zoned

at the higher density without having to purchase the TORs. It will require

significant political will by the municipalities to maintain a requirement that

developers purch:lse TDRs to achieve increased density in the receiving zones

whcn that density is granted through an upzoning at the time of annexation.

B-2



lOW COUNTRY COUNCIL OF GOVERNI1ENTS

BEAUfORT AREA TDR II1PlEI1ENTATION STUOY

l[GAL ANALYSIS

C. Conc/mio"

South Carolina law allows and encourages loa.l governments to use zoning

tools such as TORs. In addition, e.xisting requirements for annexation and

development agretments should not be a hurdle to the implemenlalion of a

TOR program. The local governments "rill need additional assistance to inte

grate TORs into their local ordinances.
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ApPENDIX C

ADDITIONAL FUNDING SOURCES

Beaufort Count)' is in tht :ldv:lnt3.goous position of having tWO sources of

~td monty to kick-start tht TOR progr.un (tht footnl and state monq) :lnd

the recommendation is to create a third source in the form of :In in-lieu fcc.

Nevertheless, it will take :I very long time, even on a revolving-fund basis, to

acquire:lll the MCAS d('\'e1opment rights given current resources. Therefore.

Ik:lufolt County should consider the possibility of additional funding sources

to aid the MCAS TOR prognm, especi:llly if this prognm is likely to form

the buis of:l countywide (or North Beaufort) TOR progrnm.

Bued on our research :lnd experience, we believe th:lt funding is likely to

originate from local and outside sources. This is typical of funding

requirements in 1.1Od conservation. There are at least fj\,C potential funding

sources for the TOR funding;

• O~" SP;lCt Bolld5. The most promising source of funds for staking a

TOR bank would be 10Cl1 and state land conserv;l\ion bond funds. This

was the method used in Palm Beach COUnty, Florida when voters

approved a SlQO-million bond 10 stake a TOR bank and purchase

environmentally sensitive lands. Voters in Beaufort County passed two

open space bond measures; one for 540 million in 2000, and another for

550 million in 2006. MOSI of Ihese funds arc accounted for bUI il might

be possible to oblain some funds to stake the TDR hank. Land

conservation advocates arc working to place another measure on the

ballot in 2010. Between 55 10 510 million funds for the TOR bank could

be earmarked in Ihis k-gislation.

• LOlal philltlllhropists. The Beaufort area is blesstd with many loc21

philanthropists, some of whom have an interest in land conservation.

These resources should be strongly considered in ~staking- the TOR

bank. Philanthropic org:lIIizalions may not be able to provide millions

of dollars upfront, but they could provide a match on TOR purch1scs.

CI
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• Loml gO'1Jemme1/ls. Receiving areas arc located in the City of Ueaufon,

the Town of Pon Royal, and IkHlfort County. These 10c;\1 government

agencies cO\lld provide upfrom funds. The Beaufort Redevelopment

Commission, although it is fundl'CI by the State, might usc thc TDR bank

In conjuncllon with higher-density (and, hencc, higher-value)

development in both downtown Ueaufort, Pon Royal and in other

neighborhood centers. This could be a good opportunity for local

governments to show that they are truly invested in preserving the

MCAS.

• SOlllh Carolilltl COllserv;/Iioll &mk grams. In 2000 a grass roots effon

identified bnds to be protccted and sustained in what w;\s termed the

Land Legacy Initiative and resulted in Legisbtion approving the South

Carolina Conservation Ihnk Act. The program seeks 10 limit sprawl and

support orderly development through annual grants. Since its inception

in 2004, the first year grants were awarded; the progr.un has spent

between 513 and 527 million annually on conserving forests, wetlands,

urban parks, farm bnds and historic bnds.

• LoclII de--,,;elopcn tlmilmlliowner!. Developers and bndowners could also

provide funds to stake the bank and accrue the resulting benefit of a t:LX

deduction.

[f sllccessful, the TOR bank could playa larger role in bnd conservation in

Beaufort County. By purchasing development rights up-front and then

selling density credits to developers in the receiving-site areas, the TDR bank

might cover administrative costs if the \'alue of the density credits in the

receiving areas appreci;lte, and they could be used as, esselltially, a revolving

(und (or land conservation throughout Beaufort County or for amenities in

neighborhoods that accommodate the higher densities. Obviously, this

possibility involves possible rew.lfC!s for both the bank and land conservation

efforts.



ApPENDIX D
DRAFT TOR ORDINANCE FOR BEAUFORT COUNTY

Stttions

S«tion 1.1 - Purpose

Stttion 1.2 - Definitions

S«tion 1.3 - Voluntary Nature of Program

Stttion IA - Establishment of TOR Sending and Rtteiving Areas

Sttlion 1.5 - TOR Bank

Sttlion 1.6 - Tn.nsfer of Development Rights (TOR) Overb.y District

Sttlion 1.7 - TOR Cenificates

Sttlion 1.8 - Calculation of TORs in Sending Areas

Stttion 1.9 - Sending Area Easements

Stttion 1.10 - Development Options within TDR Rtteiving Areas

Section 1.11 - Exceptions to the TOR Requirement

Section 1.12 - TOR Compliancc

Seetion 1.13 - Development Project Procedures

Section 1.14 -In-Lieu Paymelll Option

Section 1.1 - Purpose

The purpose of the Transfer of Dcvelopment Rights [rDR) program is to

support County effons to reduce dcvelopment potential lIear the l...brine

Corps Air Station Ueallfon (MCAS-Beallfon) and 10 redirect dcvelopmclll

potential to IOC:lIions funher frolll the Air Station, cOllsislelll with the

Northern Beaufort Joint bnd Use Study Plan and the Beaufort County

Comprehensive Plan. This prcferred de\"e\opmcnt pallern is intended to

reduce h;lurds 3.SSociated with aircraft operations ne;lr t.IC1\S-Beaufon in a

way that respects the rights of property owners and utilizes :t free market

system to :Ichieve pl:lnning objecti\"Cli. The TDR program is also intended to

work in concen with other f<.-gional, County, and loc:al programs that

promote good land use pb.nning and to facilit:ltC' inter-jurisdictional
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cooperatlon between Beaufort County, the Lowcountry Council of

Governments (LOCG), the City of Beaufort, and the Town of Port Royal.

Section 1.2 - Definitions

The following words, terms and phrases, when used in this appendix, shall

have the meanings ascribed to them in this section, except where the context

clearly indic;ues a different meaning:

Affordable "Iol/sillg Ullits means dwelling units that comply with Article IX

(Affordable Housing Incentives) of the Zoning and Development Standards

Ordinance.

Air Ins/a!ltltions Compatible Use ZOlle (AICUZ) means the area surrounding

MCAS-Beaufort as identified in a zoning ordinance overlay district

implemented in Appendix A 1, of the Zoning and Development Standards

Ordinance.

AICUZ Buffer means the quarter-mile area surrounding the AICUZ.

EtHeline Density means the maximum density allowed on a Receiving Area

property without participation in the TOR program.

EtHeline ZOllillg means the zoning in effecl on a receiving area property upon

adoption of the TOR Program.

Cash 11I·lieu means the fee rate identified in the County Fcc Schedule that can

be paid for increased density above Baseline zoning.

TDR Bt/lIk means an intermediary authorized by Beaufort County to act on

its behalf in the TOR Program.
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TDR Crrri/icate means the official document issued by the County identifying

the number of TORs ownt.-d by the holder of the TOR cenifiC:lle.

TDR Option means the option of :t Receiving Area property owner to

incre1St density above b1SCline zoning through p1nicip1tion in Ihe TOR

Program.

TDR Progr.WI means the rules and requirements of this 1rticle for the tr.msfer

of den~lopment righlS from Sending Areas 10 Receiving Arc:ts.

TOR Receiving t1rt'.l me:tns properties on which upzonings trigger lhe

eSlablishment of the TOR overlay dislrict.

TDR Sellliing Art',l meallS areas within unincorpor:lled Beaufort CounlY tlmt

are eligible to sell TORs.

Imen1/ediary means any individual or group, other Ih:1I\ a Sending Area

landowner or Receiving ArC;l developer, which buys and sells TDRs.

Section 1.3 - Volunlary Nature of Program

The pM\lClpaliOn of propl'l1y owners in the TOR program is voluntary.

Propenies within TOR Sending and Receiving Areas may develop al densities

as permiued by the applicable zoning district. Nothing in Ihis article shall be

interpreted as a requirement for Sending Area property owners 10 sell TORs,

for Recei"ing Arras property owners to purchase TORs. or for any property

owner or CounlY residenl 10 otherwise panicipatc in Ihe TOR program.
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Scction 1.4 - Est:lblishmcnt of TDR Sending :lnd Receiving Arc:lS

(:I) Scnding Are:ls.

1. TOR Sending Are:ls shall include :Ill properties within

unincorpor:ltcx1 Be:lufort County that arc:

:I. Located within the Air Installations Compatible Use

Zone (AICUZ); and

b. Zoned Rural (R), Rural Residential (RR), Transitional

Overlay Rural rrO-R), Transitional Overby Rural

Residential rrO-RR), or Suburban (S).

(b) Rcceiving Areas.

\. TOR Receiving Are:1S shall include all properties within

unincorporated Ueaufort County that arc located:

a. Outside of the Air lnstallations Compatible Usc Zone

(A1CUZ) and the A1CUZ Buffer; and

b. \Vithin the boundaries of Port Royal Island.

2. The cities of Beaufort and POrt Royal may also participate in the

TOR Program by designating TOR Receiving Areas and

submitting a complimentary ordinance and interjurisdictional

agreement

Section 1.5 - TDR Bank

(a) Purpose. The COUlHY may choose to contract with an outside agency,

hereto referred to as a TOR Bank, to assist or manage TOR program

administration, buying, holding, and selling TDRs as well as performing

other functions as directed by the County Council. The purpose of the

TDR Bank is to facilitate :I well·functioning TDR market by performing

these tasks. The County is ultimately responsible, managing and

administering the TOR program and the TOR Bank.
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(b) TOR 83nk Description_

1. The TOR Bank is an intermediary specifically authorized by the

County Council to perform functions assigned to il by

:lgretmenl by the Authority and the CounlY Council. ThCS<'

functions may include the :lcquisition and s.tle of TORs :IS well

35 TOR program promotion and f:lcilitation.

2. The County Council is not required to form :I TOR Bank. The

County Council may instead elect to use County personnel 10

perform TOR Bank functions.

3. The establishmenl of a TOR Bank shall nOI preclude direci

buyer-seller lransactions of TORs.

(c) TOR Purchase Priorities. The TOR Bank will prioritize the purchase

of TORs from small landowners over large landowners in the following

way:

1. The TOR Bank will purchase TDR Cenificates from Sending

Area landowners based on the number of TORs they hold, from

smalleSi 10 largest. Landowners with one TOR will be bought

OUI firsl, followed by landowners with tWO or mOl'e TORs.

2. The TOR Bank will establish a time window during which it

will accept letters of inlerest from Sending Area landowners. At

the close of the time window, TOR Bank will create rank-order

list of sellers whose TOR Cenificatcs it will buy.

3. The TOR Bank will purchase TOR Cenificates staning at the

lOp of the list from landowners who have TOR Cenifjcates. For

example, if the landowner at the top of the list does not have a

TOR Cenifjcate, the TOR Bank will go down the list umil it

reaches a landowner with TOR Cenificates.

(d) TOR Bank Operation. The duties and operating procedures of the

TOR Bank, j( established, shall be specjfied in an agreement between the'

Authority and the County Council. These procedures sh311 reOcct the'
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TOR program go,ll of reducing development potential within Sending

Areas.

Section 1.6 - Transfer of Development Rights (TOR) Overlay District

(a) Purpose. The purpose of the Transfer of Developmenl Rights (rDR)

0\'er1:l)' district is to allow Receiving Area properties to exceed Baseline

Density through compliance with TOR program requirements.

(b) Esublishment of TOR Overlay Districts. TOR overby districts shall

be established concurrently with the approval of any rel.olling that

increases residential density pOlemi:1i within a TOR Receiving Area. As

parI of the rezoning, the new Wiling designation sh:\ll include a TOR

overlay district suffi;\; indicaling the need to comply wilh TDR Program

requirements in the event that the property owners choose to usc the

TOR Option and exceed Ihseline Density.

(c) Rezoning Procedure.

1. Establishment of :l TOR overlay district shall occur :IS part of

the COllnty'S standard rezoning process, as described in 1.6 (b)

above, and shall not require separate application or approval

procedures. The approval or denial of a TDR overby district

shall be based on the pbns, codes, procedures, findings or other

requirements in effect at the time of the proposed rezoning.

2. The TOR oveday district docs not affect Count)' procedures for

pbcing conditions on rC7.0ning approvals 10 implement County

plans and policies. The TOR program does not affect the

authority of the County 10 initiate amendments 10 the Zoning

and Oe\'elopmem Stand:lrds Ordin:lllce or Count)' procedures

for responding to rezoning :Ipplic:llions submitted by property

owners.
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Section 1.7 - TOR Certificates

(:I) General. A TOR Sending J\rea property owner may choose nOl to

participate in the TOR Program or, ahernativcly, may choose to

panicipate by applying for a TOR Certifiwe.

(b) TOR Certification Applic:nion Submitl3l, Review, :md IsStl3l1ce.

I. To requ~t a TOR Certificlte, a property owner shall submit to

the Planning Department 3n appliC:ttion that includes the

information and materi31s required by the County for TOR

Certificate applications, together with all required appliC3tion

fees.

2. The property owner shall submit 10 the Planning Oepanmelll

proof of clear title of ownership. The applicalion slmll include

writlcn approval of the TDR Certificale applicalion from all

holders of liens on the subject property.

3. TOR Cenific3te applicalions shall include drnft casement

language :IS required by Section 1·9 (Sending Area Eascmcms).

At the property owner's option, this casement may preclude

one, some, or all of the allowable TORs nOI foregone by

previous TDR casements or simibr deed restrictions. The

Pbnning Dep.lf1111ellt shall calculate lhe number of ;lllowable

TORs for a Sending Area propeny using Ihe methodology

described in Section 1·8 (Calculation of TORs in Sending Areas).

4. Upon recordation of the easement, the Planning Director shall

issue :I TOR Ccnific;lte documenting the number of TDRs

generated by the reeorded easement, Ihe sen:ll numbers of :Ill

TDRs created by the casement, the Sending Area til:lt generated

these TORs, the identity of the propeny owncr/cenifiC:ttc

holder, :lnd any other documentation required by the Pbnning

Director.

0-7



LOWCOUNTRY COUNCIL OF GOVERNMENTS

BEAUFORT AREA IMPLEMENTATION STUDY

APPENDIX D ORAl I TDR ORDINANCf fOR tHII.UfORT
COUt~TY

(c) Sale and Tracking of TORs.

1. Once :T Sending Area properlY owner receives a TOR

Cenificate, the propeny owner may sell or give onc, some, or all

of the TORs documented in that TOR Certificate directly to the

developer of a Receiving Site propeny or to any intennediary.

2. III accordance wiTh procedures approved by the Planning

Director, upon the sale or gift of any or all TORs, The holder of

a TOR Certificate shall notify the Planning Dircctor, who will

void the original TOR Certificate and issue OIlC or morc new

TOR Certificates documenting the new owners of the TORs.

3. The Planning DireCTOr shall maintain a TOR registry, publicly

accessible via tht: internct, documenting current TDR Cenificate

holders and the seriaillumbers of the TORs contained within all

TOR Certificates. The Planning Director shall develop and

implemelll procedures to ensure that the transfer process is

accurate and transparent.

Seclion 1.8 - Calculation of TORs in Sending Areas

(:I) Methodology.

1. The Planning Department shall calculate the number of

allowable TORs for a TOR Sending Area property using the

methodology for calculating the gross site cap:lcity of:l parcel as

outlined in Article VII, Division 2, Section 106-1815, T:lbles 1

and 2, Calculations J or 5 of the Zoning :l.l1cl Development

Standards Ordinance, whichever is lower. The calculation shall

be based on the underlying zoning classific:nioll, not on the

limitations imposed by the AICUZ overlay district.

2. When 50 percell! or more of a parcel is located with a Sending

Area, or if a parcel is located within the Suburban Sending Area
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District, the calculation of maximum Olllov.'2ble TOfu sh;tll be.

b4Rd on the ~tire land OlreOl of the parcel.

J. The muimum number of allowable TORs shall be permiued

dwelling units minus Olny reduction in Ihis ulcuLltion cre;tted by

the rKordation of pre\'ious TOR eOlSements or similar dud

restncuons.

(b) Fraction;J1 De\'c1opment Rights. Any fractional development right

exceeding 0.5 shall be- rounded up 10 the nearesl y,'hole number. Only

whole TORs shall be issued.

(c) Appeals. The Planning Director's olculation of Olllowable TORs may be
3ppealed 10 the Zoning Boord of Adjustments in :1 manner consistenl

with Article Ill, Division 6 of the Zoning Olnd Development Stand:lrds

Ordinance.

Section 1.9 - Sending Area E.1selllcnls

(a) Maximulll Residential Density. Owners of TOR Sending Area

properties that choose 10 participate in the TOR progr:1111 shall record an

easement thaI rL-duces the permined residential density by one, some, or

all ;t1l0w;lblc TORs on the property.

(b) Calculation Adjustments. The maximum perminoo density shall be

rcductd by one TOR for each existing dwelling unit on the property.

The Planning Director shall de\'clop and implement procedures, if

netded, to reduce the TOR allocation to reflect existing non-conforming,

non· residential improvements if the owner declines to remove these

impro\'ements from the sending site.

0.9



LOWCOUNTRY COUNCIL OF GOVERNMENTS

BEAUfORT AREA IMPLEMENTATION STUDY

APP£NDIX D DRAfT TDR ORDINANCE lOR B£I,UfORT
COUNT"

(c) County Review. The Planning Department and Counry Counsl'! shall

review and approve draft casement language as part its re\'iew of a TOR

Certificate application as specified in Section 1-5 (TOR Certificate).

(d) Required L1ngllage, At a minimum, easements shall specify the

following information:

1. Serial numbers for all allowable TORs to be certified by the

Planning Department for the parcel.

2. Written consent of all lien holders and other parties with an

interest of record in the sending parcel.

3. If the County chooses, and at the request of the properl"}' owner,

a reversibilit}' clause can be included to allow for the removal of

the casement if the propeny owner does not sell the associaH.'<1

TOR certificates, chooses to not participate in the TOR

program, and returns all TOR certificates to Count}' Planning

within an allotted time period. All TOR Certificates issued to a

property partially within the TOR Sending Area as allow(.>(\ by

Section 1.7 (rOR Certificates) may only be reversed together at

the same time and shall not be unbundled,

-I. A statement that the casement shall be binding on successors in

ownership and shall run with the sending parcel in perpetuity.

(e) E,1sement Monitoring and Enforcement. The County shall be

l'csponsible for monitoring of easements or may select any qualified

person or organization to maintain the casements on its behalf.

Section 1.10 - Development Options within TOR Overlay District

(a) Baseline Development Option. Owners of propenies within a TOR

overlay district nl.lY choose 10 not participate in the TOR Program :ll1d

10 develop the property ;11 or below the Baseline Density, Properties

developed under this option shall be subjecl to the requirements of the
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underlying zoning district as well as all applicable development 51andards

and procedures sp«ilit.-d in the Zoning and Development SI:tndards

Ordin:tnce.

(b) TOR Development Option. In :tddition to the requirements imposed

by the underlying zoning district, developers who chOOSt' to exceed

Baseline Density within :t TOR o\'erl:ty district shall utisfy TOR

requirements in the' following \\"J.}'S:

I. One TOR shall be retired for every three d\\'elling units of

residenti:tl de\'dopment in excess of bueline' densit},.

2. One TOR sh:tll be retirro for every 5,000 additional squ;ue feet

of commercial de\'e1opment beyond the maximum permitted by

the baseline zoning.

J. Developers have the option of paying cash in licu of cach TOR

that otherwise would be required in an amount specified in Ihe

County Fee Schedult.'.

Section 1.11 - Exceptions to the TOR Requirement

(a) Affordable Housing Projects. Affordable Housing Unils shall not be

counted when calculaling the extelll to which a proposed development

project exceeds basel inc dcnsity.

(b) Conullerci:tl Density. The Counry may approv!.' an addilional 250

square feet of commercial development for each proposed residential unit

without Ihe u~ of TORs. This exception is intended 10 promOle SOlan·

growth and mixed·u~ communilies in a manner consistent with the goals

of the TOR program.

(c) IndustriaIOe,'e1opmenl. Industrial development shall be excludt.-d from

the TOR requirement. Howewr, in order to be excluded from the TOR

requirement, industrial development must be proposed in such a w:ty
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that it and its densit}' can be easily calculated separately from any other

uses.

Sect'ion 1.12 - TOR Compliance

(a) Purchase Price. All TOR Certificate purchase prices shall be open 10

negotiation berween the buyer and seller, except that public funds shall

not be used to purchase TORs for an amount greater than their market

value. The TOR Bank shall publicly post and update the dates and sale

prices of all TOR Certificate transactions.

(b) Timing of Compliance. A Recei\·ing AreJ property owner shall

transmit TOR Certificates containing the required number of TORs, or

make a cash payment in lieu of TORs, before final subdivision map

approval of a project involvement land division or prior 10 the issuance

of building permits for a project that docs not involve land division.

Section 1.13 - Oevelopmellt Project Procedures

(a) Identification of TORs. Project applicants that propose 10 exceed

baseline density in a TOR overlay district sh:lll acknowledge in all official

development applications the number of TORs that must be retired prior

10 final project approval.

(b) Final Approval. The Development Review Team shall grant final

approval of a project utilizing TORs for additional development only

after the applicam has transmiued TOR Certificates containing the

required number of TORs 10 the Planning Department. The serial

numbers of all TDRs to be retired for Receiving Area projects shall be

recorded on the final plat or the permit.
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Section1.t4 - In-Lieu P3}'ll\Cllt Option

(3) Gener3!. The developer of 3 propen)' in the TOR o\'erl3y di51riCi who

chooses to exceed B3seline Density m3Y satisfy TOR requirements

through a ush in-lieu payment r.uher than or in combin3tion with the

retirement of TORs.

(b) Fee Amount.

1. The fee 3mount shalllx- rstablished b}' the County Council

2. The .lmount of the cash in lieu pa}'ment shall be as set forth in

the Count}' Fcc Schedule.

J. The Pl3nnillg Director shall submit 311 annU3l repon on the

TOR progr:l.lll to the RUr.l1 and Critical Lands Board, the

Northern Regional Pbn lmplement:ttion COlllmiuee, and

County Coullcil, in this order. The annu1] report shall include

recommendations on potential changes to the c;ah-in-lieu

1mount. This recoillmend3tion shall reflect changes in the

:tSsessed value of Sending Area properties, actu11 TOR sales

prices experiences, and gener.ll real estate trcnds. The Coullty

Council may 1cljust the cash-in-licu amount when it approves thc

County Fcc Schedule.

(c) Usc of Revenue.

J. Rcvenue from cash in·lieu payments shall be applied exclusively

to the TOR progr.lm unless the potential supply of TDRs has

been depleted and/or Sending Area I3ndowners decline to sell

their TDRs at full market value. In this event, the County

Council may choose to expand the TDR progr.lIU by adopting

additional TDR Sending Areas.

2. Other thall TDR acquisition, revenue from cash in-lieu

payments sball only be used for costs incurred in administering

the TDR program, including but not limited to racili13tillg TDR
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,noll"io"" p"p"ing/"oo,diog TDR """'''''',
monitoring/enforcing e:lscments, :lnd m:lint:lining records.

J. The County Council m:lY :lUlhorize CoulllY slaff to use cash-in

lieu proceeds in accordallce with procedures adopted by Ihe

Council. Alternatively, if the County Council chooses 10 enter

Lllto an agreement crealing a TOR Bank, the Council may

trallSIllit cash in-lieu proceeds to the TOR Bank for the purposes

specified by agreement between the Council and the TDR Hank.

This agreement m:lY direct the TDR B:lnk to combine the cash

in-lieu proceeds to create :I gener.tl TOR acquisition fund. All

TORs purchased with such a gener.tl TOR acquisition fund shall

be offered for sale to Receiving Area de..·elopers.

-I. The TDR progr.trn may operate with federal or other bnd

preservation progr:lllls.
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